| Vol. 21 JUNE, 1937 No. 1 | 


Journal 


of the 


American Judicature 
Society 


To Promote the Efficient Administration of Justice 


CONTENTS 

Editorial—Society’s Annual Meeting Begins New Era.................. 3 

Rule-Making Presents New Field of Study ...... ................ 4 
Administration Function in Federal Courts...................... 5 
Progress Toward Rationalism in Pleading...................... 7 
Indiana Supreme Court Acquires Rule-Making Power.......... 10 
Judicial Pensions Provided for Washington Judges.............. 13 
Pretrial Hearings in Los Angeles and Boston.................... 14 
Proposed Power to Veto Judicial Nominations.................... 15 
Review of Judicial Council Reports Reveal Increased Influence--Two 

Report on Bar Integration Prospects........................0005. 22 
Rule-Making Authority Established in South Dakota.......... 25 
Legalizing Industrial Self-Rule—By Benjamin A. Javits........... 25 
Use of Pro Tem. Judges to Clear Dockets......................... 27 
News and Comment in 28 
Membership Directory of American Judicature Society............... 31 


Published Bi-Monthly From the Law School Building, 
University of Michigan, at Ann Arbor 


This Journal is sent without charge to all persons interested in the administration of justice 
Preceding numbers are available at the price of ten cents each. 


THE AMERICAN JUDICATURE SOCIETY 
To Promote the Efficient Administration of Justice 
(Incorporated in 1913) 


Law School, Ann Arbor, Mich. 
Indexing Service: H. W. Wilson Company 


President: NEwTon D. BAKER 


Vice-Presidents: FRANK E. Atwoop, Mo.; Stas A. Harris, O.; VAN BuREN Perry, S. D.; 
Henry B. Wacker, Ind. 


Chairman of the Board: Oscar C. Hutt; Secretary-Treasurer: Herserr Hartey 


Alabama 
BorpDEN 


Arizona 
SAMUEL M. FEGTLEY 
Arkansas 
J. F. Loucuporoucu 
GeorcE B. Rose 
California 
CuHartes A. BEARDSLEY 
O. K. CusHING 
Joun Perry Woop 
Colorado 
DENIOUS 
WILL SHAFROTH 


STANLEY T. WALLBANK 


Connecticut 
Caries E. CLark 


Delaware 
C. L. Warp, Jr. 


District of Columbia 
CLARENCE N. GoopwIN 
Rosert N. MILLER 

Florida 
KENNETH I. McKay 
H. Rocers 
Gites PATTERSON 

Georgia 
Ropert C. ALSTON 
E. SmMytHE GAMBRELL 

Idaho 
FRANK MartTIN 

Illinois 
ALBERT KocouREK 
STEPHEN LOvE 
Rosert W. MILLAR 
R. ALLAN STEPHENS 
Joun H. Wicmore 

Indiana 
Henry B. WALKER 
Bernarp C. GAvIT 

Towa 
M. PerkKIns 
Joun C. Pryor 

Kansas 
Jacos C. RUPPENTHAL 
C. L. Hunt 

Kentucky 
James D. Mocguor 
Ricuarp C. STOLL 


DIRECTORS 


Louisi 
Monte LEMANN 
WALKER B. SPENCER 


Maryland 
E. H. Younc 


Massachusetts 
DunBar F. CARPENTER 
Rosert G. Dopce 
FRANK W. GRINNELL 
Roscoe Pounp 


Michigan 
Henry M. BATeEs 
Cari V. Essery 
HERBERT HARLEY 
Oscar C. Hutt 
BuRKE SHARTEL 
Epson R. SUNDERLAND 
Henry C. WALTERS 


Minnesota 
Morris B. MITCHELL 
A. STONE 
Epwarp F. WAITE 
Mississippi 
Apvam T. STOVALL 
Missouri 
FRANK P. BARKER 
Frank E. Atwoop 


Montana 
Watter AITKEN 


Nebraska 
LINCOLN Frost 


Nevada 
A. L. Scott 


New Hampshire 
Joun R. McLANe 


New Jersey 
L. CarRICK 
ARTHUR VANDERBILT 


New Mexico 
CLARENCE M. Botts 


New York 
Greorce H. Bonp 
Juttus Henry CoHEN 
Moses H. GrossMAN 
J. RODENBECK 
Purp J. WICKSER 


North Carolina 
A. B. ANDREWS 
James G. MERRIMON 


North Dakota 
A. W. CuPLER 
A. M. KveELLo 
Ohio 
Georce B. Harris 
Rosert B. TUNSTALL 
V. WEYGANDT 
Rosert N. WILKIN 
Oklahoma 
Epcar A. pE MEULES 
J. S. Lewis 
Oregon 
Hatt S. Lusk 
MacCormac SNOW 
Pennsylvania 
Joun G. BUCHANAN 
Epcar S. McKaic 
JEWELL WILLIAMS 
Rhode Island 
Frank L. HINCKLEY 
South Carolina 
A. M. LumpKIN 
South Dakota 
Van Buren Perry 
Joun H. VoorHEEs 
Tennessee 
WALTER P. ARMSTRONG 


Texas 
Joun H. Bicxerr, Jr. 
James W. McCLEeNDON 
Davin A. SIMMONS 
Utah 
Georce H. SmitH 


‘Vermont 


Grorce B. Younc 
Virginia 
James H. Corsitt 
Washington 
Epwarp W. ALLEN 
B. H. Kizer 
West Virginia 
CLARENCE FE, MARTIN 
Wisconsin 
FRANK T. BOoESEL 
E. FIsHer 
Cart B. Rix 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


Vol. 21, No. 1 Herpert Harvey, Editor June, 1937 


Annual Meeting Begins New Era for Judicature Society 


The annual meeting of the Judicature Society, held in Washington in 
the forenoon of May fifth, may well be said to mark the beginning of a period 
of greatly increased service. The depression years were endured by the 
Society far better than by similar organizations. Members indicated great 
reluctance to resign. With aid from the University of Michigan the Society 
was able to adhere to its practice of offering its Journal free to all who 
wished to receive it. There was little, if any, reduction in the number of 
copies circulated. 


In September, 1931, concerted effort was begun to increase the number 
of members of the Society, which should form the foundation resource of 
income. With the aid of many directors and members, and of President 
Newton D. Baker, the result was reported at the recent meeting to be a 
membership nearly three-fold greater than two years before. With the in- 
creased revenue there was begun a year ago the sending of the Journal to 
2,800 members of the Junior Bar Section of the American Bar Association. 
In the past year the Journal’s circulation has been about 7,500. 


Last October the Carnegie Corporation offered to aid the Society to the 
extent of $6,000 for each of five years on condition that the Society’s income 
be increased in one year, over the average for three preceding years, to an 
equal amount. The condition applies to succeeding years as well. The mem- 
bers present at the annual meeting were assured that the condition would 
be fulfilled when the year is completed September first. 


The theory of the grant is that the Society will, within five years, be en- 
abled to so extend its service and paying membership as to be able thence- 
forth to carry on from that time independently. Plans are now being made 
for the extension of activities. The lines of development imply a much 
greater circulation of the Journal, and editorial talent more adequate than 
ever before. There is also opportunity for cooperating with the National 
Council of Judicial Councils and any bar association committees or sections 
interested in the field of judicial administration. 


At the annual meeting a few changes were made in the board of direc- 
tors, which now stands as published on the second page of this number. In 
the directors’ meeting Mr. Newton D. Baker was reelected president, with 
Frank E. Atwood, Henry B. Walker, Van Buren Perry and Prof. Silas A. 
Harris as vice-presidents. Mr. Oscar C. Hull, formerly president of the 
Michigan State Bar Association and member of the Executive Committee 
of the American Bar Association, was elected chairman of the board; no 
change was made in the office of secretary-treasurer. A cordial resolution of 
thanks was voted to Mr. Clarence N. Goodman, chairman of the board, through 
the critical period since 1929 when the present organization was effected. 


(Continued on next page) 
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In both members’ and directors’ meetings it 
was voted that no opinion concerning the pending 
federal judiciary bill should be recorded, owing 
to the limited attendance. In the directors’ meet- 
ing it was voted to submit to all members by 
mail a questionnaire similar to that submitted 
to members by the American Bar Association. 

Chairman Goodwin had arranged an open ses- 


sion in the afternoon for “debate and discussion” * 


of the judiciary bill. He read a paper which con- 
cluded with a proposal that three justices be 
added to the supreme court; Professor Thurman 
Arnold spoke briefly in support of the President’s 
proposals. Newspaper reports of this session 
conveyed the impression that the Society had au- 
thorized the session and program for the purpose 
of expressing favor of the bill. The sending of 
the questionnaire, and later report on members’ 
votes, should correct this unwarranted belief. 


A New Field of Study 


We are constantly discovering new fields of 
study in judicature. Here is one which appears 
to be new: it is conceded that all courts have cer- 
tain duties and correlative powers, to be per- 
formed without reference to legislation. Judges 
must not be straight-jacketed by legislation in 
their essential functions. As to other matters, 
in the absence of uniform rules made by the 
supreme court, there must be recourse to statute 
law. And still other matters, assumed not to be 
procedural in nature, must be controlled by legis- 
latures, though profoundly affecting jud‘cial ad- 
ministration. 

Now rule-making authority may be conferred 
literally or by implication, in the constitution; or 
may derive from a legislative act. 

But the legislature cannot direct the essential 
judicial function, as we may call it, in the man- 
agement of the court engaged in a trial. There 
may be few precedents, but they light the way. 

The question is-—-where does legislative intet- 
ference with the courtroom work of the judge 
begin and end? A reasonable answer to this 
question is much needed. We observe at this 
stage the drafting of bills to regulate procedure 


and the sending them as a matter of habit and ° 


routine, to the legislature, when it appears that 
they should go to the center of the judicial sys- 
tem. Legislatures have traditionally directed a 
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judge as to the precise stage of a trial when he 
may lawfully charge the jury. The problem has 
not been solved, and perhaps never will be. But 
in states where the charge follows argument there 
will be agitation to amend the statute and put 
the charge in advance of argument, and vice 
versa. Because the legislature has so long been 
permitted to invade judicial power it is presumed 
to be supreme. This is but one of a number of 
situations of like nature. 

It is submitted that it would be timely for 
competent authority to explore this field, and 
set division lines between judicial and legislative 
powers. There is difficulty, to be sure, but this 
study is needed. The final arbiter will be the 
judiciary and there is no danger that there will 
be usurpation of power. Supreme courts are 
more timid than bar committees, but both have 
been following custom, which means working in 
the dark. Any judicial council that undertakes 
this work will confer a boon on judicial admin- 
istration throughout the nation. It might well 
be undertaken by the strongly staffed and fi- 
nanced New York judicial council, in a state 
wherein numerous bills are submitted to legisla- 
ture every year seeking amendments which we 
believe to be within the normal authority of the 
courts. 

The reform movement includes many _indi- 
vidual supreme court justices, but must not be 
considered to depend wholly on supreme courts, 
the members of which realize that conservatism 
is of the essence of their function. Should such 
courts plunge for procedural reform they would 
be certain to unite practitioners having various 
grounds for opposition, who would kick up a big 
fuss, and put the judges on the defensive. Such 
courts might feel impelled to retreat, compromise, 
or be out on the end of a limb. “Organized 
minorities” are not limited to soldiers’ pensions 
or to any special fields. Lawyers who are deter- 
mined to prosper on defects in procedure have 
no difficulty in organizing in and against legis- 
latures, and of making their power felt in judi- 
cial politics. 

The bar has given strong evidence in recent 
years of considering itself on the defensive at the 
bar of public opinion. The best form of defense 
is to lead an attack. The attack should be in 
the procedural field, from praecipe to supple- 
mentary relief, from indictment to sentence. It 
would be largely a civil war. 


It will scarcely be said that a constitutional court of compe- 
tent jurisdiction should omit or stay performance of any of its judi- 
cial functions because of prior legislative encroachment or until the 
passage of a legislative act “conferring” any judicial power that it 


possessed.—/‘rank E. Atwood. 


Administration Function in Federal Courts 


Impracticability of Impeachment Directs Planning Toward System 
With Built-in Powers to Supervise Activities of Judges 


We may have considerable unification in the 
federal judiciary before long, acquiring it rather 
by indirection than any clear philosophy. There 
are encouraging factors. 

In his address at the Law Institute meeting 
a year ago Chief Justice Hughes said, signif- 
icantly, that the work of the district court 
judges “cannot fail to be aided by systematic 
and competent observation and report.” Perhaps 
“superintendence” is an obnoxious word, but it 
appears to mean the same as “systematic and 
competent observation and report.” 

From the time President Taft first observed 
the working of self-government plus superin- 
tendance in the Chicago municipal court about 
thirty years ago, he lost no opportunity to speak 
for business management in courts. 

Every reader of this Journal will appreciate 
the fact that discipline, as well as management, is 
the necessary concomitant of integration in the 
judicial field as well as in every other field. 
Strangely enough present progress toward inte- 
gration of the federal judiciary derives more 
from the fact that impeachment is an insufficient 
means for correcting faults, than from the 
numerous positive values certain to flow from 
efficiency organization, observation, reporting and 
supervision, all of which should depend largely 
upon self-government. 

Every instance of the use of impeachment 
proceedings has demonstrated its insufficiency. 
Impeachment may be retained as an ultimate 
resort, though it be as useless by way of routine 
operation as is capital punishment in relation to 
juvenile delinquency. 

Senator McAdoo started this phase of unifica- 
tion a year ago by introducing a bill which pro- 
vided that complaints concerning judges should 
be submitted to the attorney-general, who would 
submit those not readily adjusted to a special 
bench composed of the senior circuit judges. 
The procedure was analogous to quo warranto. 
(See this Journal, 20—2, 37). The discussion on 
the floor of the senate was instructive. 


McAdoo Proposal Supplemented 


The McAdoo bill led to the publication of a 
valuable contribution, unsigned but attributable 
to Prof. Charles T. McCormick, in Illinois Law 
Review for January, 1937 (page 631), in which 
the subject of involuntary retirement is consid- 
ered with special reference to the constitution. 


The author makes it appear that “neither the 
historical background of the impeachment clause 
nor its natural construction indicates that the 
framers of the constitution intended, by pro- 
viding for impeachment, to adopt an exclusive 
method for the removal of federal judges. Their 
object was merely to provide some legislative 
check upon other branches of the government, 
and especially upon the president.” 

The author finds some practical objections to 
quo warranto, and says very plausibly that re- 
liance on this procedure is not needed. “Federal 
courts, although they possess only judicial power, 
can exercise judicial functions of an administra- 
tive nature.” Examples are given. “All of these 
functions are directed toward seeing that the 
judicial power is properly exercized . . . That 
there are adverse parties to a suit brought by the 
government charging a judge with misconduct 
and seeking his removal, and that this is a con- 
troversy within the meaning of the constitution, 
is scarcely debatable. The fact that the relief 
sought is removal from office does not make it 
any less of an exercize of judicial power than if 
the object were punishment by fine or imprison- 
ment.” 

A strong point is made against the employ- 
ment of the attorney-general as to discretionary 
matters. “The attorney-general, a political offi- 
cer, may be induced to bring charges that should 
not be brought against judges of the opposite 
political faith, or not to bring charges that 
should be brought against judges of his own 
party.” 

Elsewhere the complaint is voiced that the 
attorney-general already exerts too much influ- 
ence on district judges. Professor McCormick 
dismisses also the appropriateness of vesting the 
institution of charges in the chief justice, or any 
member of the supreme court, because of sub- 
sequent appeals. Exercise of the power by a 
committee of circuit judges is called cumber- 
some. He objects also to a tribunal for trial of 
charges having as many as eleven members. 

Finally it is suggested that “time and expense 
could be saved by having the chief justice of the 
United States designate three senior circuit 
judges other than the one in which the defend- 
ant’s court is located to try charges against dis- 
trict judges, and in cases of circuit judges by 
having him select two senior circuit judges from 
other circuits and one associate justice of the 


| 
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supreme court. All trials should be held in the 
circuit or district in which the defendant judge 
sits and an appeal should be allowed directly to 
the supreme court. Judicial misbehavior need 
not be defined by statute; its interpretation could 
be left to the court. A small effective court of 
this sort, equipped to render just decisions in a 
speedy, efficient manner, will hold federal judges 
to a much higher standard of accountability than 
the lumbering impeachment device has in the 
past.” 

Professor McCormick makes it clear that 
tenure is constitutionally for good behavior, and 
that congress can provide, as a supplement to 
impeachment, the more practical and safe plan 
of a trial by judges, which is normal to the 
principle of judicial self-government. 


Sumner Plan Simplifies Procedure 


On January 8, 1937, Chairman Sumners, of 
the house judiciary committee, introduced a bill 
(H.R. 2271) which provides that charges of mis- 
behavior on the part of district judges shall be 
tried, in a civil proceeding, by a tribunal of three 
circuit judges to be designated by the chief jus- 
tice. “Such court shall have jurisdiction to de- 
termine the right of such judge to remain in 
office.” “It shall be the duty of the attorney- 
general by himself or by counsel designated by 
him, or of such counsel as may be designated by 
the house of representatives, to institute on be- 
half of the United States, and to represent the 
United States in a civil action in such court to 
determine the right of such judge to remain in 
office.” Procedure is to be prescribed by the 
supreme court. 

The house judiciary committee had a hearing 
on this bill March 15. Professor Burke Shartel, 
not present, submitted interesting suggestions. 
“I feel that some effective supervision of the 
conduct of district judges is quite as important 
as adequate provisions for the removal of judges 
who are guilty of misbehavior. In fact, I think 
some supervision and an opportunity for timely 
admonition, either by the presiding circuit judge 
or by the chief justice, would forestall the need 
for most cases of removal. . . Judging from the 
remarks of Chief Justice Hughes in his address 
to the American Law Institute, (reported in 22 
A.B.A. Jour., 375), I feel sure that the Chief 
Justice appreciates the need for such supervision 


and that he would gladly see such supervision 
exercised in the federal system. The need for 
a unified court system subject to centralized con- 
trol and supervision has been continuously 
stressed by the American Judicature Society.” 

The communication also quoted Albert M. 
Kales: “The fact that judges are part of an 
organization with a chief over them who is re- 
sponsible to some extent for their behavior, and 
the esprit de corps as a whole, are important 
safeguards against arbitrariness and lack of judi- 
cial temper on the part of individual judges.” 
(11 Jour., Am. Jud. Soc. at 143). 


Office of Proctor Fits Into Plan 


Meanwhile the President’s judiciary bill in- 
cludes a proctor, whose duties would, presumably, 
be to coordinate the administration through the 
federal system, like a chief clerk, with power to 
transfer judges and expedite litigation, and also 
to receive complaints. Professor Shartel took 
cognizance of this feature, which appears to win 
professional favor, and suggests that this proctor, 
as well as the house of representatives, have 
authority by statute to initiate proceedings 
against judges. 

Professor Shartel pressed also for authority 
to remove judges for incapacity and without mis- 
behavior, and would have a retirement pension 
of suitable terms enacted. 

There is to be no precipitate action on this 
bill, but if the congress provides a proctor the 
prospect of enactment, with amendment, would 
be increased. 

All that has been recorded above illustrates 
the curious inability of the human mind to avail 
itself of dissociated facts. Any lawyer or judge 
who should set up a business and employ agents, 
whether for himself or for a client, would pro- 
vide for supervision. One does not have to stop 
and plan in order to create an efficient trade or 
industrial organization. It’s a matter of course. 
But to think of the administrative needs of a 
tribunal with several hundred agents, (clerks 
and marshals being included), scattered about in 
forty-nine states, is something almost impossible 
for the legal mind. Even where the conception 
is clear, the topic, apparently, must be spoken 
of in a vague and guarded way. 

Later: Chairman Sumner’s bill was approved 
by the house judiciary committee May 13. 


The task of fitting the lawyer and the judge to perform ade- 
quately the functions of harmonizing law with life is a task far 
easier of accomplishment than that of endowing men who lack legal 
training with the necessary qualifications—Louis D. Brandeis. 


Progress Toward Rationalism in Pleading 


Overwhelming Proof That Metaphysical Tests of Allegations in Com- 
plaints Are on Their Way Out 


There are reasons for believing that the work 
done on behalf of a uniform federal code of pro- 
cedure will be justified by its educational value 
alone. It is one thing to write law review arti- 
cles and deliver addresses concerning “procedural 
reform,” and quite another, and more wholesome, 
to bring together a body of experts and oblige 
them to meet a definite demand for a code which 
will embody sound principles and at the same 
time satisfy a body of practitioners of the most 
diverse habits and experiences. 

That the submission of a preliminary draft to 
a wide audience is profitable has been illustrated 
by the hearing given to critics of the rules at the 
. Amerian Bar Association convention in Boston. 
Some strong points were made by critics; not so 
much to what was included, however, as to what 
was omitted. The drafting committee should feel 
greatly encouraged by the acceptance of the gen- 
eral principles. 

But there remains an astonishing divergence 
of thought as to how litigation is to be initiated. 
Long experience with reformed codes and practice 
in many states has not obliterated eighteenth 
century doctrines. Serjeant Stephen is still an 
authority in some quarters. It may be of inter- 
est to contrast the new with the old, while the 
opportunity still exists. 

A convenient way to begin is to quote briefly 
from an address by Dean Charles E. Clark, sec- 
retary to the rules committee, at a judicial con- 
ference held in the fourth circuit (Asheville) on 
June 5, 1936. This will be followed by excerpts 
from an article published two years ago in a uni- 
versity law school Review, the identity of which 
need not be disclosed. Dean Clark said: 


Concerning New Federal Rules 


“Along with this concept of the code action as 
one really intended to settle all existing difficulties 
affecting the parties to the litigation, goes the 
theory of extreme flexibility and adaptability of 
the pleading principles proper; that is, the rules 
governing the form of statement of the claims or 
defenses of the parties. The old requirement that 
a party must plead only facts, avoiding evidence 
on the one hand and law on the other, was log- 
ically indefensible, since the actual distinction is 
at most one of degree only and in actual practice 
it caused more confusion than any possible worth 
it might have as admonition. 

“The new rules provide only for a short and 
plain statement of claim or defense showing that 
the party is entitled to the relief claimed or the 
action of the court desired; and there is only the 
further general admonition that each averment of 


a pleading shall be set forth as simply, concisely 
and directly as the circumstances permit, Provi- 
sions for amendment substantially without restric- 
tion, and that the pleadings shall be deemed 
amended to conform to the evidence which is re- 
ceived without objection at the trial, show that a 
party is not to be penalized by any error in any 
formal statement or allegation he has made. 
“Other provisions point the way to the pleading 
of special matters or the removal of restrictions; 
thus misjoinder of causes of action is essentially 
done away with and failure to state claims sep- 
arately can be urged only where it will aid clarity.” 


“Not Possible to Simplify Pleading” 


Turning to our Law Review writer we find that 
he has taken nine pages to “attempt to discover 
. whether pleading can be simplified.” The 
attempt is made by one who appears to have ac- 


- quired his learning in a modern college and a 


university law school. ‘The inquiry is dressed 
in the phraseology of a scientific age. Its results, 
we might as well dislose at once, are in the neg- 
ative. It is not possible, he proves, to simplify 
pleading. Taking first his final paragraph: 

“.. It requires a lifetime of hard effort to 
learn how to plead, and should be taught only by 
teachers well versed in its mysteries. At the pres- 
ent time the approved law schools seem to have 
undertaken the stupendous task with commendable 
zeal. When enough of these graduates fill the 
bar, simplification will not be needed. They will 
be capable of remedying weaknesses, and achieving 
the correct purpose of pleading. They will restore 
it to its proper function. Until then, let simpli- 
fication of pleading be forgotten. It does not 
exist.” 

Perhaps we should here insist that this is not 
intended to be taken as satire. It is deadly 
earnest. 

At the beginning we are told that: “Pleading in 
its first and last analysis is an extension or branch 
of logic which, in turn, is a portion of philos- 
ophy.” Well, it’s too true that pleading has been 
messed up by logicians. This is where not real 
philosophy but metaphysics comes in to destroy 
man’s reason. Pleading so considered litigates 
words, not facts. Our author brings in the “phil- 
osophical cosmologists,” the “Ptolemaic” and 
“Copernican” theories of the physical universe, 
not omitting reference to Einstein, Jeans and 
Compton, who “have respectable followings.” 

The failure of David Dudley Field to accom- 
plish what the supreme court’s advisory commit- 
tee now expects to accomplish is told in a few 
lines, as follows: 
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“There is a greater similarity in the essential 
principles of pleading at common law, in equity 
and under the codes than is generally realized. 
These essential elements of causes of actions which 
must be pleaded have not been changed to any ap- 
preciable degree by the codes; they have been re- 
arranged and burdens have been shifted, but the 
fundamentals still remain unchanged.” 

Unfortunately there is much truth in this. 
Field’s text should have been sufficient, but it had 
to undergo the exegesis of acute and metaphysical 
minds more beguiled by logic than interested in 
the principles upon which justice should be based. 
Here we may revert to what Mr. Elihu Root said 
in an address to the New York State Bar Asso- 
ciation on January 19, 1911: 

Root’s “Chief End” of All Procedure 

“T remember hearing Mr. David Dudley Field, 
during the argument of a cause many years ago, 
ask Mr. Charles O’Conor a question as to his 
position concerning the effect of the pleadings in 
the case. Mr. O’Conor turned, and, with that 
intensity which characterized him (especially when 
dealing with some one he did not like), he an- 
swered: ‘I understand that under your code, Mr. 
Field, the plaintiff comes into court and tells his 
story like one old woman and the defendant comes 
in and tells his story like another old woman.’ 
And that was all the satisfaction Mr. Field got. 
The reply was intended as a condemnation of the 
rather simple code of that day, but I am not sure 
that it was a condemnation. The old woman 
method doubtless has its disadvantages, but I am 
not so sure, that they are not to be preferred to 
the subtleties of the special pleader and the code 
lawyer. If we could substitute for Mr. O’Conor’s 
old woman a man of common sense with a rea- 
sonable knowledge of substantive law and a trained 
sense of materiality and relevancy we should have 
come very near the chief end and object of all 
legal procedure. I think it is safe to say that if 
we must choose between too much procedure and 
too little, we better have too little.” 

This, of course, is only one of Mr. Root’s 
many pleas for seeking justice on the facts, rather 
than on cunning, or metaphysial subtlety. As the 
language which followed shows, he contemplated 
a substitution of sufficient discretion on the part 
of the court to obviate hundreds of code sections, 
and thousands of decisions, in guiding unusual 
cases safely to right and lawful judgments. And 
from the bar addresses of President Taft and 
Chief Justice Hughes equally forceful quotations 
could be made. The reformers have all the best 
of it in this field; it even makes one pity the 
misguided efforts for generations of many judges. 

On behalf of Field’s work, it need always to 
be said that, while it was perverted ruinously in 
New York, it has served its purpose very well in 
more than half of all the states, and finally his 
ideal now approaches general acceptance. It did 
not end quibbling over metaphysical objections 


as to “cause of action” in some states, but it 
served better than the modernized common law 
pleading, and contained the nucleus of a rational 
system. 

Just one more quotation from the Law Review 
article: 

“As the general average of the lawyers of [his 
home state] is raised, the pleading will become, as 
it is constantly doing now, more difficult, more 
formal and more technical, though it is taking a 
different shape on account of the abortive attempts 
at simplification. .. Contract actions are to be 
more formal than ever in [his own state] and 
will perhaps become a stabilizing influence.” 


The Fallacy of “Ultimate Facts” 


The intention in making these quotations is 
not to present a unique instance; the author’s be- 
fuddlement over formality of pleading is repre- 
sentative of very widely held views which could 
be exemplified by quotations from hundreds of 
recorded opinions. There have been also enlight- 
ened rulings, but for the most part professional 
opinion as to pleadings appears to have only 
half emerged, at the most, during the fifty years 
following the first adoption of our codes. In 
countless cases august tribunals have endeavored 
to establish distinctions between ultimate facts 
and evidentiary facts, and between ultimate facts 
and conclusions of law.’ As recently as 1921 
Professor Walter W. Cooke was moved to argue 
that the attempts to make these factual distinc- 
tions were impossible, using Pomeroy as an anvil. 
He offered as the desirable alternative notice 
pleading. “The pleading should give the adver- 
sary and the court reasonable notice of the real 
nature of the claim or defense; nothing more 


*The late John H. Denison, who served six years 
on the trial bench in Colorado, and ten years in 
the supreme court, and taught procedure for thirty- 
five years, was fully in accord with the code as 
he understood it. He had no predilection for com- 
mon law pleading. He left as a legacy to practi- 
tioners a monumental treatise on code pleading in 
Colorado, consisting of 750 pages, and with cita- 
tions to 2,500 different Colorado cases. It was be- 
gun with the hope that his analysis, argument and 
forms might absolve the law from pleading 
troubles, but finally, he indicated despair in these 
words : 

“Since the code has thus far failed in its purpose 
to produce conciseness and directness in pleading 
and must continue to do so unless lawyers and 
courts shall develop customary forms of brevity 
and directness, which seems but remotely possible, 
it appears that the best course would be to adopt 
the English system; if not wholly at least par- 
tially, i.e., in all ordinary cases.” 

The present writer’s information derives from 
an article in Dicta by Justice R. Hickman Walker, 
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should be required.”* And he pointed out that 
common law pleading in general assumpsit, 
trover, detinue and ejectment, however correct as 
to form, failed to afford notice to the defendant. 

It is interesting to observe that throughout the 
centuries of formality it was the claimant who 
got the worst of it. The defendant might merely 
deny, or obstruct in a number of ways. 


Chicago Court Achieves Success 


Pleading under the codes was an improvement, 
except perhaps in New York, and yet it fell short 
of the reform actually attained under the judi- 
cature acts and rules in England. The real break 
with metaphysical reasoning came when the 
newly organized Municipal Court of Chicago 
adopted the English practice. The most signif- 
icant features of this court were its administrative 
controls and rule-making power. The statute ex- 
plicitly set forth a great deal of reformed prac- 
tice but was silent as to pleading. At that time 
—the court was established in 1906—IlIlinois 
could well be compared with a game preserve, 
as it was by the highest representative of the 
English bench in 1893, who expressed pleasure 
in finding that in one jurisdiction common Jaw 
pleading remained intact. 

An early step in administration was to send 
a judge of the new court to London, where he 
remained long enough to learn the English plead- 
ing thoroughly. It was then adopted by rule. 
Many older lawyers lamented the fact that in 
complaint and answer there was no place left for 
their accumulated knowledge. They went so far 
as to say that pleading had become the work of 
the office boy. 

This court was created not only to get rid of 
justices of the peace, but also to afford a tribunal 
for commercial causes, and to the latter end it 
was given unlimited jurisdiction in contract cases. 

It soon came almost to a monopoly of cases 
in its field. Along with the simple pleading, the 
English requirement for verification was adopted. 
This meant that lawyers had to tell their clients 


a colleague on the Colorado supreme bench (vol. 
13, p. 151, Apr. 1936). Justice Walker employs an 
illuminating metaphor in comment upon attempted 
distinctions between evidentiary and ultimate facts, 
saying: “Judge Denison was candid enough to admit 
that when the judicial spectroscope was trained on 
a complaint, it was not always easy to say which 
allegations lay within the spectrum of ultimate fact 
and which ran over into the infra-red of evidence 
on one side, and which ran into the ultra-violet of 
legal conclusions on the other. He was driven 
early to say that ‘perhaps the only way to deter- 
mine what is ultimate fact is by precedent,’ a 
view which he expands in his book.” 

*Statements of Fact in Pleading Under the 
Codes, 21 Columbia L. R. 416. 


when they had no defense to actions that they 
could do nothing to stave off judgment. Millions 
of dollars in judgments have been rendered 
promptly under default orders. The cases having 
a right to trial were ready for trial after the 
disclosures made by the verified complaint and 
verified answer. And so came considerable argu- 
ment for notice pleading, led by Professor Clark 
B. Whittier. 

All through the centuries when common law 
strove to formalize pleadings there existed equity 
pleading. Can anything better illustrate the in- 
escapable tendency to give separate lodgment in 
our minds to facts and ideas than the failure until 
recently to realize that pleading difficulties may 
be escaped by adoption of the principles of equity 
pleading ? 


Virginia’s Escape From Formality 


We have reserved to this point one of the 
strongest answers to the asertion that it is im- 
possible to simplify pleadings. The author of 
that confident and curious assertion had only to 
cross a state line into Virginia and there find 
the courts adjudicating nine-tenths of the actions 
at law wholly without formal pleadings under 
the practice known as “notice of motion for judg- 
ment.” The procedure is just what the name 
implies. The existing statute permits plaintiff's 
attorney to serve a notice on the defendant and 
fix the return day not earlier than fifteen days. 
The notice will specify the nature of the claim 
in “a brief informal statement of the plaintiff's 
claim.” Further, “the defendant may make the 
same defenses to the motion as to a declaration 
in any action at law, and in the same manner, 
or he may state his grounds of defense informally 
in writing, and in the latter case the parties shall 
be deemed to be at issue on the grounds stated 
without replication or other pleading on the part 
of the plaintiff... Metaphysical objections to 
pleading are banished. Not a “cause of action” 
but “grounds” are mentioned. The usual means 
exist for clarifying the issue of law or facts when 
needed, and for securing jury trial. This system 
has won out in free competition with formal 
pleading, whether common law or code.” 

And why not? We have heard of no diffi- 
culties in the most numerous kind of actions at 
law, those adjudicated in the justice of the peace 
courts, where, so far as the writer knows, plead- 
ings are ordinarily oral, and are disposed of, with 
a determination of issues, immediately before trial. 
The sufficient reasons for merging justice court 
litigation in a higher court (wherein Virginia has 


*A reasonably full account, by Mr. S. S. P. Pat- 
teson, of the Virginia bar, appeared in this Journal, 
vol, 13, no. 6, p. 167. 
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taken the lead), and abolishing the office of jus- 
tice of the peace, does not base upon difficulty 
with pleadings, but upon the weakness of lay 
judges. Where lawyers have served in this court, 
litigation is on a sure footing of economy and 
promptness; it is mainly the freedom for appeal 
which justifies a present demand for a higher 
tribunal. 

Of the fifty-four justices in Chicago displaced 
by the Municipal court several were later elected 
to serve in the new court, and served with dis- 
tinction. When the small claims branches were 
instituted the court regained the simplicity and 
efficiency which had been sacrificed along with 
the justice courts, and any of its judges could 
meet the need for economical adjudication in 
small cases by hearing the stories of the parties 
and formulating, mentally, an issue, and then re- 
ceiving testimony in an equally informal manner. 


Preview Procedure Obviates Quibbling 


There remains one more mystery about the 
Law Review article which stimulated this discus- 
sion. One must believe that its author never 
heard of pre-trial, or preview, procedure, though 
widely acclaimed, which has swept aside all dif- 
ficulties about pleading whether formal or in- 
formal, by making it conform with the issues 
disclosed in open court. 
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This procedure was adopted in England in the 
face of a demand for saving time, and the change 
consisted principally in abbreviating the steps 
customary under summons for direction before 
the high court’s masters; they were transfered 
to the trial judge. Its adoption in Detroit was 
an extension of simple and sensible courtroom 
procedure in chancery causes. 

Rationalism, it will be observed, has existed 
long in competition with formalism, and it was 
inevitable that in the fullness of time it should 
triumph. In our own lifetime we have seen 
scholastic psychology and metaphysics disappear 
from view among civilized races after befuddling 
the best minds for ages. Other professions than 
the law were quicker to respond to the philos- 
ophy of a scientific age. David Dudley Field 
crashed into the fray too early to make a clean 
sweep for his ideas, but he helped to clear the 
way, and especially to shape the course of pro- 
cedural evolution among all other English speak- 
ing peoples, and so, eventually, as we shall see, 
in our own country. 

We approach the time when we shall have, un- 
fettered by the sporting theory of litigation, Mr. 
Elihu Root’s “man of common sense with a rea- 
sonable knowledge of substantive law and a 
trained sense of materiality and relevancy” and 
so should “come very near the chief end of all 
legal procedure.” 


Indiana Supreme Court Acquires Rule-Making Power 


While the Indiana State Bar Association has 
not yet brought about inclusive and compulsory 
bar organization, it has in the past three or four 
years made more progress toward worthy goals 
than most state associations. 

Three long forward steps have been taken. 
The first was the litigation which resulted in 
expunging from the constitution the provision 
which for many years had been accepted as 
license for any person “of good moral character” 
to be admitted to the practice of law. (Jour. 
A. J. S., 18-178.) 

The second step was that of securing an act 
in 1935 which created a judicial council. 

The recent legislative session has afforded an- 
other long step forward in delegating rule-mak- 
ing authority, without stint, to the supreme 
court. In the article above cited it was said: 
legislature . . . has created a committee 
to report in 1937 an entire revision of judicial 
procedure. With bar opinion developed as it is 
the result should be a code sanctioned by the 
supreme court rather than the legislature.” 

It is doubtless fortunate that the rule-making 
power should be established in the judicial de- 
partment instead of submitting to legislative 


cogitation a revised code of procedure. The 
progress made in drafting rules for the federal 
district courts has two immediate effects; it neg- 
atives the idea of wholesale and immediate pro- 
cedural legislation, and it stimulates study looking 
toward conformity as to principles and substance 
in all the states. Those in which rule-making 
authority is at the disposal of the judiciary 
should find it no difficult job to acquire con- 
formity. The direction of procedural reform is 
certain from this time to be toward conformity. 
There were but three opposing votes in both 
houses to this bill. 

The text of the new act follows: 

“Section 1. All statutes relating to practice 
and procedure in any of the courts of this state 
shall have, and remain in, force and effect only 
as herein provided. The supreme court shall have 
the power to adopt, amend and rescind rules of 
court which shall govern and control practice 
and procedure in all the courts of this state; 
such rules to be promulgated and to take effect 
under such rules as the supreme court shall 
adopt, and thereafter all laws in conflict there- 
with shall be of no further force or effect. 

Sec. 2. Other courts of the state shall have 
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the power to establish rules for their own gov- 
ernment, supplementary to and not conflicting 
with the rules prescribed by the supreme court, 
or any statute. 
The “Omnibus” Motion Adopted 

The Indiana Bar Association was further 
accommodated by the legislature this year 
through an enactment which abolishes demurrer 
and substitutes one motion for “all objections 
heretofore raised by demurrer or motion.” All 
questions as to jurisdiction, parties, pleadings, 
joinder and the like may now be cleared up by 
motion and with large powers on the part of the 
court as to pleading over and amendments of 
pleadings. 

With a clearing up of all law and pleading 


objections before trial the stage is set also for a 
narrowing and determination of issues and for 
stipulating as to facts which should not require 
courtroom proof—in other words, for what has 
come to be called pretrial, or preview, procedure. 
Apparently any judge could “preview” cases at 
will, and a little experiment would be likely to 
commend this modern practice to judges and 
advocates alike. 

It may appear inconsistent for the legislature 
to amend the procedural code when, at the same 
time, it is conferring rule-making authority on 
the supreme court, but this instance appears to 
be in the line of progress favored by the State 
Bar Association. Three other amendments were 
also passed, presumably to the satisfaction of 
the profession. 


Give Scope to Judicial Specialization 


One might ask, rhetorically, whether it is true 
that lawyers specialize in practice and whether 
this tendency, if it exists, is likely to grow. We 
know the answer. What, then—and this is a sin- 
cere query—-what about the bench? 

Under pioneer conditions a common practice 
was to have a state judiciary the members of 
which went to the county seats to try cases. 
They divided the work. During the territorial 
period in the middle states these judges convened 
at the capitol to pass upon appeals. When popu- 
lation had sufficiently increased a state judiciary 
was established with a resident judge in every 
circuit. Reviewing was separated from trying, 
and specialized. It was the intention to get 
higher talent for reviewing than for trials. The 
system became congealed in constitutions so that 
it has persisted far too long. It worked accept- 
ably only when and where litigation concerned 
well established rights and law. 

In the large cities it never worked to the best 
advantage. The trial courts, however large in 
personnel, permitted each individual judge to 
participate in every kind of litigation. To accom- 
plish this, for separate calendars had become 
necessary, judges were permitted to rotate. This 
distributed litigation fairly, giving to every judge 
the dignified chancery calendar in turn, and the 
politically valuable criminal calendar for at least 
one year in each term. In such courts the judges 
in some places have successfully resisted effi- 
ciency organizations to this day, though in others 
administrative direction has been submitted to. 


Trouble About Fencing Judges In 
In one-judge circuits there has always been 


trouble and it has become more serious due to 
the slowness of legislatures to redistrict in accord 
with population shifts. Provision for the tem- 
porary transfer of judges became common, but 
usually on an unworkable basis. Judges did not 
wish to leave home and with the power of trans- 
fer in the wrong office—that of governor—little 
was accomplished toward flexibility and equaliza- 
tion of work. 

In a number of states this defect has been in 
large part overcome by placing the responsi- 
bility on the chief justice or the judicial council. 
A great deal of good has resulted, both as to 
serving litigants and in establishing the true 
theory, that all the judges together constitute 
a single body of state judges with a common 
responsibility for serving all the needs of the 
state and of litigants. 

To some extent the need for specialist judges 
has been served through the flexibility thus ac- 
quired. Not that any judge is limited to one 
type of case, but that he has proved qualification 
for dealing expertly with one or several kinds. 

The need for special qualifications and ex- 
perience exists mainly in classes of litigation 
which are less frequent. The old standard 
classes must be served by the judge of ordinary 
experience. Much depends upon the kind of 
clients the judge had when he was a practitioner. 
Perhaps in no state has there been more use of 
the power to transfer judges than in California, 
where the need was so great that the legislature 
appropriated as much as $130,000 for a biennium 
to pay the extra expenses incurred in transferring 
judges. The principle became firmly established. 
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Need for Use of Special Talent 


There comes now Mr. Charles L. Gilmore, of 
the Sacramento bar, with a plea for specialist 
judges. In a letter published in the California 
State Bar Journal (March, 1937) he says that 
the hope was that trials would be expedited by 
the means afforded. This was accomplished, in 
his opinion, to a slight degree. Perhaps he under- 
rates the success of the plan. 

Mr. Gilmore tells of the specialization which 
has come about among practitioners. “We must 
and do specialize. One lawyer handles more 
probate than any other matters; another is known 
for his ability in litigation arising out of water 
rights; still another has admiralty law as his 
forte, and so on throughout the gamut of the 
law.” 

“Yet we elect or appoint a judge from a purely 
agricultural section, and launch him, immediately, 
to conduct a trial in which are involved for 
instance, all the intricacies of the petroleum 
industry, with its peculiar language and terms, 
and then wonder why we have to take a week in 
preliminary education of that judge so that he 
can follow, with some approximate degree of 
understanding, the progress of the litigation. He 
must be shown that a ‘spud’ is not a potato, 
and that ‘whipstock’ has nothing to do with driv- 
ing horses; that a ‘bull-wheel’ has nothing in 
common with the cattle business, and that a 
‘Christmas tree’ isn’t designed for Santa Claus 
alone. Further, he has to be told, over and over 
again, that litigation relating to the petroleum 
industry, particularly that which has to do with 
leases, development, etc., has developed a field 
of law peculiar to itself. 

“Or, take the same judge and send him in 
to preside over a case involving metal mining 
litigation. First, we must teach him the peculiar 
language of that industry. He doesn’t know the 
difference between the sump and the headframe, 
and when he first hears the word ‘winze,’ he 
imagines the attorney down in front is trying 
to describe terrific gales that must blow along 
the underground passages. He thinks the ‘laun- 
der’ in a mill is where the employees wash their 
shirts. 

“In either of the foregoing instances, that 
judge has absolutely no knowledge of the indus- 
try involved. As the result of his ignorance of 
the law, of the peculiar terms used, and of rudi- 
mentary geology or mineralogy, the case drags 
on and on until it becomes a trial of patience 
rather than of facts and of the law.” 


Judge’s Innocence Needs Protection 


The need for educating a judge in an unfa- 
miliar field, as thus presented, brings to mind a 
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Chicago instance, when a judge who was best 
known for his civic integrity arrived, at the 
end of his first four years on the bench, in the 
role of chancellor. An early case involved tres- 
pass. The defense insisted that because plaintiff 
had erected a barrier against travel on his land 
he had not come into court with clean hands. 
It took nearly all of one day to meet this fancy 
conception. 

Mr. Gilmore does not stop with the point that 
trials are prolonged when judges have cases out- 
side their experience. He believes that ineffi- 
ciency in such trials result in more appeals, as 
it assuredly does result in cumbersome records 
containing “a lot of wholly unnecessary alleged 
evidence that an untrained judge lets come in 
because he was not sure of what was or was not 
material to the case.” 

There may be added to this the matter of 
lowered prestige always incident to bungling on 
the part of judges. 


All Involved Have Identical Interest 


Here we seem to have a matter more or less 
prevalent wherein the interests of all concerned 
are identical. Litigants are entitled to expertness 
however this may imply specialization. Lawyers 
better informed as to subject matter of a special 
nature want judicial expertness even more than 
their clients, because they know why. And as- 
suredly the judges do not enjoy assignments 
which impose special burdens and risks of 
reversal. 

Furthermore, the foundation for consideration 
of this matter is much broader than that of a 
hit-or-miss assignment of a judge to a different 
circuit. There must be many one-judge circuits 
in many states in which unusual cases arise, to 
the embarrassment of the judge. The clients 
may or may not secure specialist counsel, but, 
if they do, the situation is still not what it 
should be. 

Just as surely as there are numerous speciali- 
zations of law in practice, and in consequence 
judges who have varying experiences and fitness, 
so surely should there be a system of judicial 
administration that will sort out the judges and 
the cases. There is naturally much experience 
with this in the large city courts having adminis- 
trative direction, and to this fundamental feature 
a great share of their success is to be credited. 


Time Now for Bar Discussions 


Where organization is proper the large trial 
benches of the cities have a great advantage in 
utilization of special knowledge. In some states 
there is such homogeneity of business that all 
judges must be presumed to be qualified for the 
whole range of cases, difficult as this theory 
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may become in practice. There are many other 
states where industry and business is highly 
diversified and a much better judicial service 
can be afforded through the utilization of special 
talents and experience. Since the adoption of a 
system which would confer this benefit, among 
others equally important, is by no means impos- 
sible, and is to the advantage of all interests 
involved, it would seem timely for a bar president 
making a program for a meeting to provide for 
a symposium on this subject. 


Why Not Professional Judges? 


The foregoing seems eminently practical. It 
is related to a problem which, if not considered 
practical, is at least interesting. In his volume 
on the administration of justice in England and 
Wales Professor Patterson devotes a last chapter 
to suggestions for improvements.' Here he 
includes an argument for the continental system 
of professional judges. Every lawyer knows 
some very successful practitioners whom he 
would not recommend. for judgeships. The quali- 
ties of mind and temperament which best suit 
advocacy are likely to be unsuited to judicial 
work. So long as we have a fortuitous basis of 
selection such minor factors are likely to be 
ignored, but there comes, as one avenue of escape, 
a policy of promoting judges on a basis of proved 
judicial quality. 

The matter is at least of sufficient interest to 
justify quotation: 

“It is very doubtful that the practice of the 
law adds materially to the qualifications neces- 
sary for a good judge. His function is not to 
pass upon lawyers but the law. . . . The salaries 


*The Adm. of Justice in Great Britain, p. 
308, (Univ. of Tex. Press, 1936.) 


of judges are fixed on a basis to attract successful 
practitioners who may or may not possess the 
qualifications of a good judge. If judges were 
trained according to the continental method this 
would not be necessary and the cost of justice 
would be materially reduced. . . . The bench 
should be a profession of its own instead of a 
place of retirement for the politician type of 
lawyer. Scholarship, integrity, independence, 
skill and a social point of view are the main 
qualifications for a judge. It is difficult to see 
how any one of these is particularly inherent in 
the practice of the law. In fact, all professions 
tend toward narrowness and incapacity for other 
lines of work.” 

We submit this argument as one well suited 
for debate, and especially adapted to the Ameri- 
can Bar Association essay contests. We ought 
to know to what extent other nations limit judg- 
ing to specially trained men, and what is pre- 
cisely the nature of the training. 

If there is merit in the continental mode it 
should be given a chance for competition among 
our stock of ideas. We would not have to make 
any substantial changes in our better law schools 
in order to train for the bench. The brighter 
students begin their professional work in the 
schools by dissecting supreme court decisions. If 
our system permitted we could do no better than 
to staff our courts of limited jurisdiction with 
these honor students, and make the salaries 
attractive. There should be no difference of 
opinion as to this. If this were accomplished we 
would be on the way, without a constitutional 
provision, to a test of professional judges through 
the inevitable promotion of some of the specialist 
judges. Our present system would be in compe- 
tition with one now strange to us. It should 
prove to be a wholesome competition. 


| Judicial Pensions Provided for Washington Judges 


An act recently adopted in Washington pro- 
vides for the voluntary retirement of superior 
and supreme court judges and for continuing pay 
after retirement. A judge who has served ten 
years in either or both of those courts, and has 
attained the age of seventy, may retire and re- 
ceive half of his accustomed salary. Any judge 
who has served ten years and is found to be 
“physically or otherwise permanently incapaci- 
tated for the full and efficient performance of 
the duties of his office,” may apply for retire- 
ment regardless of age. Provision is made for an 
application in such a case and for an examination 
by three physicians to be appointed by the gov- 
ernor. 

The retirement fund is created by deducting 


two and one-half percent of judicial salaries and 
matching this amount by an equal contribution 
from the state treasury. An appropriation of 
$10,000 is authorized by the act. The fund may 
be supplemented by donations. If in any year 
it is insuffic‘ent for the purposes of the act the 
payments shall be scaled down pro rata; when 
there is an excess the money shall be invested 
and used subsequently, as needed, to prevent a 
deficit. 

Sitting judges, and any judges appointed or 
elected to fill unexpired terms now existent, shall 
within sixty days after enactment, or sixty days 
after acquiring a part term, give formal assent to 
deductions from their salaries. Application to 
their successors will be automatic. 
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It will be observed that the age limit of sev- 
enty years does not determine the time of retire- 
ment, because judges then in good health may be 
presumed to prefer active service and full pay. 
Superior court judges who retire shall, if physic- 
ally able, hold court without compensation other 
than necessary expenses, in any county on assign- 
ment by the president-judge; any supreme or 


superior court judge may be required to act as 
judge pro tem, if physically able. 

The Washington judicial council is entitled to 
rate this legislation as one of its achievements. 
It may well be the beginning of a movement in- 
tended to take some of the gambling element out 
of judicial service. The act is cited as ch. 229, 
Laws of 1927. 


Pretrial Hearings in Los Angeles and Boston 


In Far West Brief Experience Convinces Lawyers—Enthusiastic Approval 
Won in Massachusetts Superior Court 


According to old tales gypsies put quicksilver 
in jaded horses’ ears by way of temporary re- 
juvenation and speedy sales. Whether truth or 
not, it is certain that nothing so stimulates a 
court which has found it impossible to dispose 
of old cases as pre-trial hearings. Readers not 
familiar with this practice should know that it 
originated a few years ago in Detroit. It in- 
volves the calling of cases in advance of calen- 
dar settings in order to find out whether the 
cases are ready for trial; whether pleadings are 
settled; whether settlements are desired; what 
facts may be stipulated; and most of all to 
determine the issues finally. The result of this 
practice is to get rid of deadwood; to stabilize 
the trial calendar; to save calling witnesses to 
prove admitted facts; and prevent quibbling over 
the issues in the trial room. With these objects 
in view the whole matter may be very informally 
dealt with, but the memorandum submitted by 
the judge at the pre-trial hearing must govern 
the trial judge. 

A case should be absolutely ready for trial 
when called. Until this practce was adopted 
there was necessarily much fumbling. 

It has been clearly proved that lawyers, likely 
to fear that the pretrial hearing may oblige them 
to disclose too much, find that it saves them and 
their clients, as well as the court, in time and 
money. ” 

“Pretrial procedure” has meant discovery, in- 
spection and summary judgment. These are all 
important features of any proper code, but tend 
to become less significant when pretrial hearings 
are afforded. 

Much information has been published in this 
Journal concerning the success of this new prac- 
tice in Detroit and in Massachusetts. The latest 
application came in the superior court of Los 
Angeles, which, with its fifty judges, is probably 


the largest single bench in the world. This court 
had already brought its calendar up to date 
through the central assignment system which 
originated in Cleveland some years ago. Pre- 
trial hearings were begun March first and a re- 
port on the first six weeks of experiment was 
made in the Bar Association Bulletin by Mr. 
George E. Larwill. (Apr., 1937.) 

Cases are set for this preview about two weeks 
in advance of trial. The rules followed in Los 
Angeles appear to be more formal than else- 
where. It is reported that: “No transcript of the 
discussion is taken, but when the hearing is con- 
cluded the judge dictates a memorandum of the 
proceedings, which includes a brief statement of 
the nature of the case, the contentions of counsel 
so far as he is advised of them, statements 
affecting material issues, and stipulations offered 
and accepted. This statement is typed, attested 
by the judge and becomes a part of the official 
files of the case.” 

In Detroit the judge makes a memorandum 
on a yellow sheet, showing stipulations as to 
fact and the precise issue or issues, puts his 
initials on it, and it controls in the trial room. 

As in Detroit and Boston a brief test proves 
that lawyers find this practice advantageous. The 
Los Angeles test appears to have aroused en- 
thusiasm. 


Making Progress in Boston 


Meanwhile further information has been sup- 
plied by Judge Louis S. Coxe, of the superior 
court of Massachusetts, who was instrumental in 
introducing this practice, first in the superior 
court in Boston, and later in one-judge courts 
in smaller counties. 

It will be most convenient to put this data, 
covering the first three months of this year, and 
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the Suffolk (Boston) superior court, in tabular 
form. Cases entered during a nine month period 
were pretried. 


Total number of cases on pretrial list 2195 
Settled at pretrial call............ 530 
Non-suited and defaulted, net..... 293 
148 

— 2195 

Cases pretried and sent to trial list... 1021 


Settled before sent to trial session 315 


12 
Non-suited and defaulted......... 54 
Settled after sent to trial session.. 100 
12 
On trial lists—pending and future.. 298 


A glance at these figures shows how effective 
this practice is in clearing up cases that are not 
destined for trial. At the pretrial hearing 530 
cases were settled; of those ordered to the trial 
list 315 more were settled before getting on the 
list. Of defaults and non-suits there were 293 
at the hearing, and 54 subsequently, and only 
eleven per cent resulted in motions for reinstate- 
menty or otherwise. Finally, within the ninety 
days, and before all had reached trial, there were 


100 additional settlements. An unknown number 
of settlements were noted as coming just in 
advance of the hearing, and doubtless because 
of it. During the three month period there were 
2,365 entries in the clerk’s office finally disposing 
of pending cases. 

Justice Coxe reports that cases continued on 
the pretrial call are moribund, and that, even 
with them included, the pretrial hearing finally 
disposed of fifty-eight per cent of the cases. 

The result of this simple, sensible and direct 
approach to trial is told in these words: 

“In three months of pretrial work we went 
completely through the entries of nine months, 
so that we made a substantial gain on the elapsed 
time between entry and trial. I doubt if we can 
continue at this pace for the next six months, 
but the clerk in charge of the trial list is quite 
confident that by July 1 our juries will be 
trying cases which are but two and one-half 
years old, whereas less than two years ago they 
were four years old, and more.” 

This gain is in some respects attributable als« 
to the submission of cases to lawyers as auditors. 

It is not surprising that the committee on the 
administration of justice of the Boston Chamber 
of Commerce has recently recommended that 
pretrial hearings be extended to all counties in 
the state. The experience of a little more than 
one year is conclusive. Meanwhile the New York 
state judicial council has recommended adoption 
of the practice in one of the counties of New 
York City. 


Proposed Power to Veto Judicial Nominations 


Where judges owe their offices to popular elec- 
tion the preeminent power involved is that of 
nominating. In New York the control of nom- 
inations by parties and factions and coalition of 
parties has created intense dissatisfaction. There 
comes now the proposal that a state council be 
established with the power of vetoing any nomi- 
nation, and any proposed appointment to a va- 
cancy. Senator Thomas C. Desmond introduced 
recently a bill to implement this idea, and though 
it did not get out of committee in the present 
session, it serves as a start for a great reform, 
one which doubtless would cure many of the 
defects of popular election of judges, and espe- 
cially in the more populous states. 

The new body is called a council on judicial 
character and fitness. Its permanent members 
are to be the presidents of the state bar associa- 
tion, the state grange, the state chamber of com- 

_merce, the state federation of labor, an appointee 


of the governor and one representative each of 
the house and senate. As needed there shall be 
as temporary members the presidents of county 
bars in the district, the president of any bar 
federation, and any regents of the state uni- 
versity residing therein. The governor’s ap- 
pointee shall serve for two years and be chair- 
man of the council. 

The council is empowered to investigate the 
character and fitness of every candidate nomi- 
nated for service in any court of record in the 
state, or appointed to fill a vacancy, and to ap- 
prove or disapprove. The names of candidates 
must be submitted at least sixty days, and not 
more than ninety days, and the decision of the 
council must be announced within twenty days 
after notice. The council and its committees 
may hold such hearings as seem advisable and 
have the power of subpoena. Its principal office 
shall be at the capitol and there may be branch 
offices. Cooperation with any court or official 
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agency of the state, and especially the judicial 
council, is provided. 

Such a council would, by its mere existence, 
prevent the nomination of most unfit candidates. 
This would doubtless be the largest exertion of 
its powers, though automatic. 

The idea was presented three years ago by 


Judge Edward R. Finch, now of the court of 
appeal. His proposal that power be conferred 
upon the heads of various professional, civic, in- 
dustrial and labor bodies was original. It has 
the merit of restoring in great part popular se- 
lection of judges to the status which it was in- 
tended to have when first adopted. 


Review of Judicial Council Reports* 


Two New Councils Created—Rule-Making Powers Established in Two 
States—Councils Acquire Increased Power and Confidence 


Almost four hundred carefully selected judges 
and lawyers as members of judicial councils are 
giving freely their time and experience to the 
problems involved in improving the administra- 
tion of justice in about half of the states. Their 
influence is steadily increasing. Not only do they 
act as liaison bodies between bench and bar, but 
they receive support in some states from the bet- 
ter law schools, and a few have lay members 
well qualified to instruct the public. 

Attempts to report on their activities each year 
is one of the most unsatisfactory jobs assumed 
by the Editor of this Journal. This is mainly 
due to the inability to present all activities in the 
space available, and in part to a feeling that too 
many readers are not interested in proposals and 
progress in states other than their own. 

Judicial councils have labored under disad- 
vantages. They have been permitted except in 
California, to exist only as advisory bodies; in 
most states they have not been accorded proper 
attention by state bar associations; and in a 
number of states their earnest efforts have been 
thwarted by a lack of decent revenue. It is to 
their credit that failure of real accompl shment 
is nowhere discernible except where they have 
been wholly deprived of funds. Some of the best 
of them have performed notable work on very 
meager allowances. They need accomplish but 
little to make them financial assets to the state. 

There is nothing to be reported concerning 
councils in Illinois, Maryland, North Dakota, 
Virginia and Ohio, where no money has been 
available, but in the case of Ohio, at least, there 
is a prospect for an appropriation in the next 
legislative session. 

As to this matter of funds the bar itself must 
shoulder the responsibility, rather than legisla- 


*Comment on Judicial Council reports in New Mexico, 
New York, South Dakota, Texas, Utah, Washington and 
West Virginia, will appear in the August number. 


tors, who are necessarily prudent about expendi- 
tures of public money. As has been proved in 
several states, the bar can finance such work 
and receive the credit. 

Before this resume was made the Editor felt 
that judicial council members might be blamed 
for not asserting their needs. A study of the 
reports has largely obliterated this view. The 
councils in many states have been gaining con- 
fidence and increasing their labors. In some 
states they go directly to the bar with pro- 
posals. There are other states where they could 
be less modest. Why should not every judicial 
council take the position that it is entitled to one 
session of every state bar convention? 

The council members have a sense of the in- 
herent unity of bench, bar and judicial council 
in a single department of state government. They 
should lose no opportun‘ty to bring together all 
the elements of this theoretical unity as fre- 
quently as possible, in order that it may become 
actual unity. Where there are state bar journals 
the councils should expect and receive space for 
explaining policies and projects. 


Two Additional Judicial Councils 


This year the Minnesota State Bar Associa- 
tion concentrated on a judicial council bill, and 
won its campaign. The other addition to the list 
came in lowa, when the supreme court by its 
order of December 22 established a council on 
a permanent foundation. It has nine members 
who will have four year terms. Missouri is the 
only other state in which there is a council es- 
tablished by the supreme court. But in New 
Mexico the supreme court rules committee is, 
to all practical intent, such a council. 

The Indiana Bar Association secured passage 
this year of its bill conferring rule-making au- 
thority on the supreme court. It is told in a 
separate article in this number how the authority 
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has been recognized to be in the supreme court 
by the legislature of South Dakota. 

The brief and inadequate comments on recent 
reports follow, arranged alphabetically, by states. 


Arizona 


The Arizona council is the youngest to make 
reports to this time and is the fifth to owe its 
establishment to an integrated state bar. The 
council is composed of representatives of the 
State Bar, the supreme and superior courts, the 
College of Law and the attorney-general ex offi- 
cio, in all, nine. 

The council proceeded promptly to factual 
work, by first defining its duties, which involve 
submission of all its activities to the State Bar, 
and making a survey of the entire field of the 
practice of law. Seven lines of research were 
adopted: the condition of the courts and the 
volume of their work; procedural methods in 
the supreme, superior and justices, courts; rais- 
ing standards of admission to practice; judicial 
selection, tenure and salaries; receiving sugges- 
tions from public officials as to means for 
strengthening the administration of justice. 

The findings were as follows: that the quality 
of work done by judges compares favorably with 
that of other states; that the supreme court’s 
work is increasing but appeals are determined 
within sixty days; that, except in one county, 
there are sufficient judges; that in another county 
having four judges there is a lack of coordina- 
tion; that lawyers complain of delay in decision 
of motions and other matters held under advise- 
ment, sometimes for a year. 

Recommendations are: that the supreme court 
require, by rule, superior court judges to report 
monthly as to all matters held under advisement ; 
that the supreme court call the four judges of 
Maricopa county to conference to the end that 
better administration be accomplished through a 
calendar judge or supervisory officer. A second 
finding is that the state is backward in requiring 
only a high school education for applicants to 
the bar. It is recommended that the governors 
of the State Bar, subject to supreme court ap- 
proval, provide that after 1940 no person be ad- 
mitted to practice who has not graduated from 
a law school approved by the American Bar As- 
sociation. 

Concerning practice and procedure the finding 
is that existing procedure “often results in deci- 
sions based upon technicalities . . . rather than 
upon the merits of the controversies”; that the 
state’s procedure should be made to conform to 
the rules to be adopted by the United States 
supreme court; that a general revision of rules 
is needed; that the supreme court should have 


power to prescribe rules of practice and proce- 
dure. The recommendation is that the legisla- 


-ture pass an act, the text of which is submitted, 


to delegate the rule-making power to the supreme 
court. 

In eight pages the new council submits plans 
which, if followed by the State Bar, will go far to 
make judicature in Arizona superior to that in 
most states. It is an auspicious beginning. 

The president of the council is Hon. Fred W. 
Fickett, Tucson, and Professor Chester H. 
Smith is secretary. 


California 


More than ever before the sixth biennial re- 
port of the judicial council indicates a steady 
approach to judicial unification in California. 
Administration is being unified and the council 
is an important factor in this. From the beg:n- 
ning eleven years ago the council has taken the 
important role of assigning judges and so equal- 
izing work and progress on dockets throughout 
the state. The latest report tells of assigning a 
justice of the peace to the superior court in Los 
Angeles. Municipal court judges also assist the 
superior court, and justices of the peace give it 
assistance. The several courts of appeal have 
been saved from long delays by a‘d given by 
superior court judges. There is also cooperation 
between the clerks of various courts and the 
judicial council is a chief coordinator. 

The council also has rule-making power for 
trial courts, and has recently revised rules for 
the inferior courts after submission to the State 
Bar and the judges. 

The chief interest of the entire profession in 
California for a long time has been appellate 
court organization. The several courts have 
been enabled to keep fairly abreast of work by 
visiting superior court judges, but the bar has 
objected because their favorite judges are not 
available for trials. 

While the State Bar was arriving at a concen- 
sus concerning enlargement of the appellate sys- 
tem the legislature submitted to a vote last No- 
vember a constitutional amendment which would 
have established a separate and exclusive crimi- 
nal court of appeal. This was opposed by the 
council in part one of its sixth report, dated 
June 30, 1936, and was strongly fought by the 
State Bar. The proposal was defeated at the 
fall election by a large majority. 

The State Bar then formulated a plan calling 
for an additional appellate court and rules which 
would provide for admin‘stration of the appellate 
system in virtually the same way as has pre- 
vailed in New York. The supreme court would 
be able to prevent an overload by taking cases 
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only on certiorari. The proposed amendment is 
now pending in legislature. 

The advances made in ten years, during which 
litigation increased, through the coordinated ef- 
forts of the bench, the bar and the judicial coun- 
cil are evidenced throughout its report, making 
a total of 151 pages. Not only has litigation 
been expedited but better principles of adminis- 
tration have been acquired and acted upon, a 
sense of unified responsibility has been created. 
Judges have taken assignments without the ac- 
customed pay. The state’s judicature is not only 
on a higher level than formerly but also is mov- 
ing toward assured goals. The cost of operating 
the council is less than $8,000 per annum, of 
which its members received last year (for travel 
expense) only $174.36. The major expense is 
in salaries for secretarial and statistical work, 
amounting last year to $6,900. The judicial coun- 
cil only submits its figures, but readers must 
realize that the council is the best investment 
California taxpayers have ever made. The coun- 
cil’s chairman is Chief Justice William H. Waste 
and its secretary is Clerk B. Grant Taylor, of the 
supreme court. 


Connecticut 


Recommendations in the fifth biennial report 
are limited to a project previously dealt with— 
the creation of a district court with branches in 
thirty-three localities to supplant sixty-five town, 
city, borough and police courts and “innumer- 
able justices of the peace,’—‘‘which now operate 
as independent courts, having no common prac- 
tice, no common standards, and which are ac- 
countable to no one in particular.” In other 
words, to get rid of a host of unrelated inferior 
and political courts. The jurisdiction would be 
exclusive in civil matters to $300, and in criminal 
to penalties of six months’ imprisonment or 
fines of $200. There is recommended also a 
constitutional amendment to provide that all 
judges, except in probate courts, shall be selected 
as the higher court judges have been—appoint- 
ment by the legislature on nomination of the 
governor. 

In some respects the district court plan is like 
that in Massachusetts; but terms of judges are 
for four years instead of good behavior. The 
jurisdiction is also less than in the neighbor state. 

But there are very good provisions for the 
administration of the proposed unified inferior 
court. An assembly of judges, having large ad- 
ministrative powers, will meet annually in June, 
when the chief justice of the state will preside. 
The chief justice will designate three judges to 
serve as an executive committee, and shall ap- 
point its chairman. The committee will pass 
upon all matters of practice and administration 


and make recommendations to the assembly. 
The presiding judge (chairman of the executive 
committee) will have full power to assign judges 
to service in any district. 

An interesting feature is provision for prose- 
cutors and assistants (aside from the state’s 
attorneys) to prosecute in the district court. 
They are to be appointed by the assembly of 
judges for two year terms, and their salaries fixed, 
as well as salaries of court clerks and bailiffs. 
Probation officers also are to be selected by the 
assembly. This is probably the first serious pro- 
posal for appointment of prosecutors. 

That the plan would immensely elevate justice 
in the courts of limited jurisdiction is obvious. 
It doubtless must in time be accepted notwith- 
standing the opposition of a horde of “practical” 
politicians. 

The chairman of the council is Chief Justice 
William M. Maltbie, and the secretary Mr. Rich- 
ard H. Phillips. 


Indi 


The first annual report of the Indiana judicial 
council, which was created by statute in 1935, was 
submitted on Dec. 1, 1936. The council of nine 
members, representing supreme, appellate and 
trial courts, the legislature, the bar and the law 
schools, sent out 4,000 copies of an extensive 
questionnaire on May 1, 1936, and received 1,373 
replies. 

The important questions receiving substantial 
affirmative majorities, were as follows: 

Qualifications for prosecutors; simplified pro- 
cedure for removing judges for cause; abolition 
of terms of court; a single system of trial courts; 
abolition of the appellate court with increase of 
supreme court from five to nine or eleven; adop- 
tion of new federal trial procedure, if “not a 
serious departure”; in such case federal appellate 
procedure should be adopted; supreme court 
should have exclusive rule-making authority; 
adoption of summary judgment; instalment pay- 
ments of judgments, reduction of time for ap- 
peal to 90 days; uniform local court rules; prose- 
cution to have same right to appeal as defense, 
and time shortened to 90 days; appropriation to 
permit council to revise codes of municipal and 
county law. 

The important questions receiving substantial 
negative majorities are as follows: 

Appointment of trial judges; small claims pro- 
cedure in cases involving $50 and less, without 
appearance by lawyers; penalty in felony cases 
beyond one year to be determined by the parole 
board; comment on defendant’s failure to testify. 

Of the entire list of sixty-six questions many 
are not of interest to lawyers in other states. The 
council asks for a doubling of its appropriation 
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of $2,500. Its membership has been divided be- 
tween three committees; court organization and 
judicial personnel, civil procedure, and criminal 
law. 

This council is ably staffed, with four-year 
terms, and shows a high ambition. The editor 
is tempted to say of its questionnaire (as well 
as of that with which the Missouri council began 
its work) that it can be considered useful only 
as to problems concerning which lawyers have 
knowledge from personal experience. Some 
questions can be submitted only with vague con- 
ditions, as that of conformity with federal trial 
court rules. Others deserve much education be- 
fore submission. But many on this list constitute 
a useful guide for detailed work. This work will 
be greatly advanced by the complete rule-making 
authority recently conferred on the supreme 
court, providing the bar and council are willing 
to perform most of the work and insist upon 
the privilege of undertaking it. 

The chairman is Judge Curtis W. Roll and the 
secretary Dean Bernard C. Gavit, of the Indiana 
University school of law. 


Kansas 


The Kansas judicial council has published its 
reports since 1932 in its quarterly Bulletin, which 
has a large circulation among the bar, and car- 
ries articles pertinent to the council’s studies as 
well as the annual report. This appears to be 
the best way to obtain and maintain bar inter- 
est in a council’s activities. 

In our review of judicial council reports (Au- 
gust, 1936, vol. 20, no. 2) we included part one 
of the tenth annual report. The second part 
contained an excellent article concerning general 
and special verdicts, prepared by Mr. Charles L. 
Hunt, a member of the council. The policy of 
the council appears to be based on the principle 
that it does little good to make recommenda- 
tions which, because of the bar’s lack of informa- 
tion, are premature; and that the council cannot 
afford to neglect some such matters. This policy 
of undertaking to enlighten the profession is one 
which might greatly assist in the work of coun- 
cils in other states. One voluminous volume, too 
dignified to indulge in argument, is likely to fall 
short of accomplishing the council’s objectives. 
The same number of the Bulletin contained an 
excellent article concerning bar integration by 
Mr. Robert C. Foulston. 

In the third number of the Bulletin there ap- 
peared an article by Chief Justice Burch con- 
cerning delay on appeal, in which he was able 
to show that the court keeps well abreast of its 
work, but that the time allowed counsel to per- 


form their part results in delayed hearings. He 
would limit the time for appeal to one month, 
instead of six, after rendition of judgment in the 
trial court. Generally five months following the 
taking of appeal are consumed in laying the 
foundation, though this may require eleven 
months. Cases are set for hearing two and one- 
half months in advance, and the court would 
shorten that time if it were not that there would 
be an increase in continuances. There follows 
a summary of the work of the supreme court, 
with tables covering nine years. This number 
carries also a summary of county court business 
and that of the probate courts. 

In the fourth Bulletin several pages contain 
the motion days in district court, for the con- 
venience of counsel. Draft acts for eight changes 
in practice follow, including the matters of civil 
and criminal appeals, trial by juries of six unless 
twelve are requested, and various other matters. 
Finally there is the proposed judiciary article, 
on which the council has worked for several 
years, the intent being to unify judicial admin- 
istration and have but three judicial branches— 
supreme court, district court and county courts, 
the latter embracing civil, criminal and probate 
jurisdiction. 

In this year’s legislative session the council’s 
recommendations fared better than ever before. 
Twelve bills were enacted, mostly to cure de- 
fects in statutory law. A’ very important act 
is that which changes the time allowed for ap- 
pealing criminal cases from two years to six 
months. 

The legislature further recognized the useful- 
ness of the council by adoption of a resolution 
which requires the council to prepare a general 
reapportionment of judicial districts, shown to 
be needed by the statistical reports. The council 
had hoped that the legislature would try out 
the constitutional scheme of unifying county 
jurisdiction in a court having all district court 
jurisdiction to $1,000, restricting justices of the 
peace to one dollar jurisdiction, including pro- 
bate and juvenile court jurisdiction. Such a 
court would possess great flexibility, even as to 
the places where it would sit at various times. 
It would take justice to the people and remove 
the need for petty magistrates. The senate 
voted this bill, but not the house. 

The council intends to index its reports for 
ten years, thus making the material more acces- 
sible. The quarterly Bulletin is approved and 
much of the success in legislature is ascribed to 
it. 
Justice W. W. Harvey, of the supreme court, 
is chairman, and the Hon. J. C. Ruppenthal is 
secretary. 
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Kentucky 


The fourth biennial report of the Kentucky 
council is already more than a year old, but es- 
caped notice last year. It presents seven pro- 
posals in respect to civil procedure, and seven 
as to criminal procedure. Most of these are 
amendments, illustrating the need for appraisal 
of code provisions in order that obsolete, archaic, 
or unfit rules may be dropped or altered. There 
has been little tinkering with the Field code in 
Kentucky, which explains the reverence in which 
it has been held, but corrections are nevertheless 
needed at times—even more in the code of crimi- 
nal procedure—-and if left to casual bills in leg- 
islature there is experimentation under the worst 
auspices. 

The council favors special verdicts “with 
proper limitations as to the number of interroga- 
tories.” It is proposed that the judge and not 
the jury should determine whether the confession 
in a criminal case has been unlawfully obtained. 
In felony cases probation should be for the 
maximum period of imprisonment. Indictments 
should be simplified in form. There should be 
repeal of the rule requiring corroboration of a 
confession made out of court, and the testimony 
of an accomplice. 

Besides court statistics the report contains a 
critical essay on the council’s work by a former 
member, and a very practical article by Judge 
R. Monroe Fields concerning the handling of a 
docket. 

The report shows Justice William Rogers Clay, 
of the court of appeals, to be chairman, and Mr. 
Allan Prewitt secretary. 


Massachusetts 


While Massachusetts was not the first state to 
provide by law for a judicial council, it produced 
the first act, which has served as a basis for leg- 
islation in most of the other twenty-five states, 
and it was the first state in which a council ac- 
tually began work. Its annual reports indicate 
that its council has performed more work, es- 
pecially in drafting bills, than any other. The 
twelfth annual report, dated January, 1937, is 
like an additional chapter in a cont'nued story. 
Annual sessions of the assembly imply continu- 
ous work by the council, and if the legislature 
were concerned in facilitating justice one-fourth 
as much as the council, progress would be much 
more rapid. 

Every year these reports include careful anal- 
yses of a number of problems, and draft bills 
for solutions. For several years interest has 
centered more in the entire field of judicature 
than in detailed procedure. The superior court 


became badly congested by personal injury suits. 


Jurisdiction of the district courts was increased 
to take part of this load; cases were assigned to 
auditors, and finally pretrial procedure was 
adopted for Boston, and is spreading to the other 
counties. All of this has been more fully re- 
ported upon in this JouRNAL. 

The superior court is on the way out, but has 
some distance yet to go. The situation has cen- 
tered interest upon the district court, which has 
now complete civil jurisdiction and nearly all of 
the criminal trial jurisdiction. There is no court 
inferior to this (save a few inconsequential jus- 
tices), and its judges are appointed for good be- 
havior. But its nature makes supervised ad- 
ministration difficult. .There are seventy-two 
regular judges, who are permitted to serve cli- 
ents, and about 140 special justices who are 
called upon when the regular judge wants time 
for his practice, and who practice in their own 
courts. The report calls the district court the 
most important in the system. The council is 
cooperating with a special commission on this 
subject. The problem is difficult, not only be- 
cause of individual interests involved, but also 
because of the great diversity of the districts, 
some having only a few cases, while others have 
thousands of cases of every kind each year. 

The report discusses several plans. The coun- 
cil has already projected a completely unified 
court system, and the reorganization of the dis- 
trict court would make the final coordination rel- 
atively simple. The council has also recom- 
mended complete rule-making power in the su- 
preme judicial court. A bill for this purpose 
was voted by the senate and defeated in the 
house without a roll-call. In these matters the 
chamber of commerce committee, on behalf of 
business men, has greatly assisted the council, 
especially as to three great improvements in 
the superior court—the assignment system, the 
pooling of jurors and pretrial practice. For the 
aid of the superior court what seems to be a 
very sensible practice has been adopted, that of 
having all divorce cases tried in the probate 
court. 

A sore spot, illustrating the indifference of leg- 
islators, is in appeals from sentences in the Bos- 
ton municipal court. Convictions do not avail, 
and the appeal is virtually to the state’s attorney, 
with the hope of striking a bargain. The council 
renews its attacks on this great weakness in the 
state’s principal tribunal. 

Another important recommendation is renewed 
—that Massachusetts join the majority of states 
which have declaratory judgment procedure. 

There is encouragement in the fact that the 
legislature has come to rely on the council for 
special investigations and reports. 
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The council’s chairman is Mr. Thomas Hovey 
Gage, and its secretary, Mr. Frank W. Grinnell. 


Missouri 


The only judicial council created by supreme 
court rule is that in Missouri. It is financed by 
the state bar fund. This should provide an ex- 
cellent foundation. Its first report, very brief, 
was filed March 21, 1936, and referred to a 
questionnaire submitted to the entire bar for 
opinion on thirty subjects. A second report was 
filed October 6, 1936. The council takes the 
position that bar opinion should be educated, and 
major proposals, for the most part, be deferred. 

Votes returned on the questionnaire numbered 
about 1,000. There was a substantial majority 
in favor of nominating conventions for judges, in 
all the courts. Accordingly the council recom- 
mended a return to conventions. The effect of 
this appears to have been the stirring up of a 
live controversy, with much argument in favor 
of some form of appointment. It is unlikely that 
any progress will be made while opinion is di- 
vided. 

A large majority favored supreme court power 
to appoint, as needed, special judges for the 
trial and appellate courts. It was this proposal, 
and the opposition it created, which caused the 
defeat of the unified court constitutional article 
some years ago. Either opinion has altered, or 
it was then a case of taking any stick to beat 
a dog. A majority also favored supreme court 
assignment of judges to sit temporarily in courts 
other than their own. The proposal that the 
original papers be sent to the appellate court, 
with the privilege of printing portions of the 
record and exceptions, was favored. A _ large 
majority favored giving power to the circuit 
court to take evidence in cases appealed from 
commissions. 

The report says, significantly: “Every study 
of the enforcement, or lack of enforcement, of 
the criminal laws has forced the conclusion that 
the weakest agency in the enforcement of the 
criminal laws is the prosecuting officer.” Mis- 
souri has been a battle field for criminal proce- 
dure reform for a number of years, with virtually 
no victories for reform. The quoted sentence re- 
veals an important discovery and the council will 
submit later a “different plan” of selecting prose- 
cutors. 

It is recommended that the trial courts be 
given power to take evidence and decide facts in 
appeals from administrative decisions. The coun- 
cil refuses to express an opinion as to rule-making 
power generally, but recommends that the su- 
preme court be given power to control appellate 
procedure. “A more unified court system, under 


which the man power of the courts may be more 
fully utilized and the business of the courts more 
efficiently administered,” is favored. 

The council has discovered that often appeal 
in a criminal case, because of failure to lodge it 
in the higher court, is equivalent to a pardon. 
A law to instruct and compel the clerks is recom- 
mended. It is recommended that in suits against 
non-resident motorists the process be served by 
having the secretary of state forward it by mail 
to the defendant. 

Judge R. E. Culver is chairman and Mr. A. M. 
Meyer is secretary. 


New Jersey 


The New Jersey judicial council is entitled to 
be known as an aggressive body. Its recent sev- 
enth annual report includes a vast amount of 
statistical matter fifty-three classifications. 
The notable report made early in 1936 exposed 
the general condition of criminal law enforce- 
ment throughout the state and was supplemented 
by Chairman Arthur T. Vanderbilt’s illuminating 
article concerning the English court of criminal 
appeals, reprinted in this JoURNAL, with some 
additions. (Vol. 20, no. 3). In this report 
the first table gives the number of cases listed 
for trial last fall in all the counties for the past 
seven years, and for the years 1900, 1910 and 
1920. The second table presents the number of 
cases started in the d'strict courts for the first 
six months of the same years. Then come ta- 
bles for the supreme court circuits, the circuit 
courts and the common pleas courts. 

The remaining tables give a picture of criminal 
law administration in 1935 with a thoroughness 
probably never before equalled. Cases are listed 
by counties and as to all steps from indictment 
through final disposition. The individual cases, 
on the basis of the entire state, are then analyzed 
as to nineteen specific offenses (all others being 
grouped), first as to procedural outcome, and 
next as to sentence or treatment. These tables 
are then amplified by giving the same informa- 
tion as to cases in all twenty-one counties. It 
is possible then to compare every step from 
indictment through the penalties, for those that 
go so far, and to show the outcome of the 
others, as to nineteen crimes, as to the group 
embracing other offenses, and for every county. 
For procedural outcome nineteen columns are 
employed, and for sentence or treatment there 
are eighteen columns. 

In the last preceding report the textual analysis 
of criminal statistics indicated beyond cavil that 
prosecutors and courts in the counties were so 
widely divergent in convictions that it was pos- 
sible to believe only that some of them were 


22 JOURNAL OF THE 


falling far short of a reasonable standard. In 
this report the figures are left to speak for 
themselves. They present a wealth of informa- 
tion as to both judicial administration and pen- 
ology, and enable all the numerous officials in- 
volved to make comparisons. 

The text of the report is confined to five 
pages. Telling of the data made available to the 
executive, legislative and judicial departments 
in seven annual reports the council “conceives 
that... it is performing one of its most impor- 
tant functions. Had such information always 
been available, or had it been resorted to, a more 
symmetrical and efficient development of our 
judical system would have resulted.” Several 
years ago the council presented constitutional re- 
form in the judicial system, so called, and se- 
cured the support and aid of a number of civic 
bodies, but constitutional amendment in New 
Jersey, at least since 1880, has been virtually im- 
possible. The reasons are as complicated as the 
court system itself. 

There is no note of despondency; reference 
is made to England’s long struggle to modernize 
judicature and to Thomas Shelton’s fight for uni- 
form federal court rules over twenty-five years. 
So far as New Jersey can feel satisfaction with 
justice, credit must be given to outstanding 


judges. If there had been needed revision at the 
right time the great problem of preserving for 
the courts the justiciable claims since delegated 
to administrative bodies would have been nat- 
ural. Now the reclaiming of this vital jurisdic- 
tion is a necessary ambition. Whereas a special 
court to coordinate the work of boards and com- 
missions in the federal field is presumed to be 
necessary, New Jersey should adapt its judica- 
ture to embrace every part of the field. The 


' following paragraph is especially quotable: 


“In those states in which the recommenda- 
tions of the judicial council have received the 
most acceptance from the law-making authorities 
there has been a close and intimate relationship 
between the legislature and the bar association 
on the one hand, and the bar association and 
the judicial council on the other. It seems ob- 
vious from the experience of other states that 
adequate achievements on the part of the judi- 
cial councils in having their recommendations 
enacted into law must be predicated on the sup- 
port by an enlightened and energetic bar ade- 
quately organized.” A bar integration bill was 
introduced in the New Jersey assembly this 
year. 

The chairman is Mr. Arthur T. Vanderbilt, and 
the secretary, Mr. H. Edward Toner. 


Report on Bar Integration Prospects 


Supreme Courts in Florida, Iowa and Nebraska Will Determine Future of 
Bar Organization—Bills Still Pending in Five States 


Bar integration is on the march but there may 
be no final information as to any of eight states 
when this number of the JourNAL goes to press. 
The news as of May 15 is that in Florida the 
Bar Association has submitted its petition to 
the supreme court, requesting an organization 
similar to that in Missouri, and is awaiting the 
court’s decision; in Iowa the situation is vir- 
tually the same, except that the bar asks for in- 
tegration as thorough and complete as in any 
state; in Nebraska a similar request is to be filed 
in the supreme court within a few days; in Texas 
and Wisconsin bills are still pending in legisla- 
ture; that is also the situation in Massachusetts, 
New Jersey and Pennsylvania; in the first two 
of these states there was no expectation of suc- 
cess this year; in Pennsylvania the bill was 
drafted and introduced on behalf of a group of 
lawyers, but not sponsored by the State Associ- 
ation or its committee on integration. 

It is to be hoped that in Texas and Wisconsin 
bar ambition will be gratified, but legislatures are 


legislatures. There is especially keen interest in 
the efforts in Iowa and Nebraska, and appar- 
ently there is good reason for confidence. In 
lowa proposed rules for organizing the profession 
were submitted to the court April 5, after having 
been approved by the new supreme court judicial 
commission, or council, the state judges associa- 
tion, the junior section and a number of local 
associations. The rules create a State Bar board 
which has nine district members and two mem- 
bers at large, all to be elected by mail voting, 
and tenure is for three years. 

A unique provision in these rules makes the 
state bar board the agency of the supreme court 
for the function of examining and admitting ap- 
plicants to practice and membership. Examina- 
tion is to be permitted only to such applicants 
as shall have been investigated as to character 
and approved by the committee, or, on appeal, by 
the board. 

In Nebraska the present movement dates from 
the meeting of the State Association last De- 
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cempber, when the report of a special committee, 
supplemented by proposed rules, was approved. 
The next step was submission of a questionnaire 
to all lawyers in the state. This seemed to this 
writer to be a dangerous proceeding, but the re- 
sult shows that fears were unwarranted, for 
nearly three-fourths of the entire bar voted ap- 
proval. The court will have a hearing on the 
matter June 7. The rules are admirably drawn 
and very complete. It is provided that the 
clerk of the court shall be the State Bar Asso- 
ciation secretary. The executive council (gov- 
ernors) shall comprise nine district members 
and three members at large, with three year 
terms. The rules provide for committees of 
three in each county to receive complaints. In 
these rules, and also in the Iowa draft rules, 
A. B. A. canons of ethics are adopted as stand- 
ards of professional conduct. 


There has now been so much experience under 
diverse modes of selecting bar officers and pro- 
viding for the exercise of their powers, especially 
as to discipline, that it is now possible to draft 
rules with much assurance, and if rules are sanc- 
tioned in Iowa and Nebraska there will always 
be opportunity for ready amendment when 
needed. In both of these states success in these 
projects will permit operation under the rules 
with little delay or experimenting because, ex- 
cept for mail voting and adequate provision for 
maintaining standards, there will be little that 
is novel. 


Coordination of Canadian Bars 


The Canadian Bar Association was organized 
twenty-five years ago. The reason for not or- 
ganizing earlier was that the bar in every prov- 
ince was thoroughly integrated and performing 
its major functions. When the time came for an 
organization to serve national needs the local 
experiences made the matter comparatively sim- 
ple, but the great distance between Halifax and 
Victoria imposed a serious difficulty. As was 
the case until recent years in our country, the 
flunctuating attendance interfered with compre- 


hensive and continuous policies. And, as here, 
the attempt to make the annual meeting a time 
and place for joint conferences between dele- 
gates sent by the provincial bars was only partly 
achieved. While we developed the Conference 
of Bar Association Delegates, the Canadian Bar 
Association set up the Conference of Governing 
Bodies of the Profession in the Provinces. 

In his address at the last convention President 
George H. Montgomery offered very cogent rea- 
sons in support of his plea for formal delegate 
representation at every annual meeting. The 
views of local bars are needed in consideration 
of many national problems, and there is the cor- 
relative need for representation by the national 
bar in every province, to be achieved only 
through delegates. Since distance is the only 
obstacle it may be presumed that satisfactory 
coordination will be achieved. 


North Carolina Bar Act Amended 


Amendment of the disciplinary section of the 
North Carolina State Bar act became necessary 
because of the decision In re Parker, referred 
to in the February number of this Journal (page 
205). The amendment was granted. It does not 
seriously alter the procedure. The procedure 
must conform as near as may be to the pro- 
cedure for hearings before referees in compulsory 
references. If a penalty is imposed by the State 
Bar council or one of its committees there is 
appeal to the superior court for trial by jury on 
issues of fact raised by the pleadings, but the 
jury consideration is limited to the written evi- 
dence previously taken; either party may appeal 
subsequently to the supreme court. 

Where disbarment cases are subject to jury 
trial there appears to be a divergence of opinion 
as to the effect. It has been stated, and is prob- 
ably true in some localities, that jurors, not 
having direct responsibility for the reputation of 
the bar, yield to appeals for sympathy. It is 
stated also that laymen deal more severely with 
suspected lawyers than their colleagues. Which 
would you choose? 


The humane problem of what to do with a given quantity of 
persons theoretically capable of becoming good lawyers (at least 
at a given time), is a community vocational problem, and is not 
solved by dumping them into the profession.—Report on Profes- 
sional Economics to New York County Lawyers’ Association. 
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A Municipal Court That Went Wrong 


This year’s legislation in Pennsylvania is likely 
to be of great benefit to judicature in Philadel- 
phia. By several acts the municipal court is to 
be liquidated. Its jurisdiction has been dis- 
tributed in the magistrates, the common pleas 
court and a new tribunal to be known as the 
“family court.” The magistrates, heretofore pos- 
sessing civil jurisdiction to $100 and all minor 
criminal jurisdiction, will establish a central 
small claims court with jurisdiction to $100, and 
staff it with three magistrates. Two new common 
pleas courts are created, each having three 
judges. It has already been told how previously 
the fifteen common pleas judges in five courts 
have been unified as to administration. The en- 
tire branch is to take over the civil and criminal 
jurisdiction exercised by the municipal court for 
a number of years, except that bestowed on the 
new family court. 

The family court, finally, takes over the juris- 
diction commonly classified as domestic rela- 
tions and morals. 

This arrangement represents the first consider- 
able step in the judicial field in many years. Or- 
dinarily the trend is toward unification and sim- 
plification. This trend is not actually opposed by 
the principles now acted upon. There are no 
more tribunals than before, and the jurisdictional 
divisions are more logical than they have been. 

Twenty-four years ago a citizens’ reform 
movement brought about the creation of the 
municipal court. The magistrates courts, twenty- 
eight in number, were, as they have since been, 
more a tool for political control of the city than 
courts of justice, though the functions were 


Judicial Selection 


The Ohio State Bar Association has now for- 
mally started upon a project more serious than 
ever before undertaken. It has created a com- 
mittee organization which will endeavor to trans- 
fer the Association’s plan for relieving judges 
from political dependence from discussion to a 
place in the constitution. The twenty members 
of the central committee, headed by Mr. Joseph 
C. Hostetler, will be augmented by representa- 
tives of various bodies in the fields of agricul- 
ture, labor, manufacturing, professions, trade, 
education, and so forth. Chairmen of county 
committees are being selected. The intention is 
to have the amendment submitted to voters next 
fall and both amendment and petition have been 
officially approved. 


commingled. The common pleas courts were 
overburdened. In a few cities, following Chi- 
cago’s example, municipal courts had made fine 
records under responsible organization and direc- 
tion. Much was hoped for in the new tribunal. — 
Other such organized city courts have since been 
established, and the principles involved have in 
every instance been confirmed except in Phila- 
delphia, where the most sordid kind of politics 
has prevailed, and where political leaders found 
the power of the new chief judge admirably 
suited to their purposes. The chief judge himself 
saw the opportunity for aggrandizement in the 
sentimental interests of domestic relations and 
misdemeanant jurisdiction. The word misde- 
neanant is a euphemism for prostitute. A vast 
political machine was built by the chief judge 
and the politicians with sentimentalism as a fac- 
ade. A venereal hospital was established and 
operated by the court. Jobs were multiplied un- 
til the nine or ten judges had nearly five hun- 
dred alleged workers on the court’s payroll. 

If unification had been possible in its proper 
meaning in 1913 it is hardly conceivable that the 
citizenship would have permitted spoils politics 
to control the one inclusive court. At long last 
the city is working out of its dilemma. 

The twenty-eight magistrates courts have long 
been the most scandalous in the country. Some 
relief is hoped for from a statute which forbids 
“political activity” on the part of the judges. 
They will not be permitted to have their names 
actively associated with a political machine. It 
remains to be seen whether this is a charter of 
independence. 


Campaign in Ohio 


The substitute for what has been graciously 
called “popular election” of judges is very com- 
plete. It provides for appointment by the gov- 
ernor and confirmation by the senate of a judge 
to fill a vacancy from a list of three, four or five 
lawyers submitted by a judicial council, which is 
to have eight members: one judge each from the 
appellate, common pleas, probate and municipal 
courts, to be selected by his colleagues, three at- 
torneys to be appointed by the governor, and 
the chief justice of the supreme court as presi- 
dent. Members are restricted to two terms of 
three years. 

The amendment is mandatory as to the su- 
preme and appellate courts and applicable to the 
four trial courts in the districts which vote ac- 
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ceptance. Any district may rescind such action 
by vote after trial. Every incumbent so chosen 
will have his name submitted to the voters at the 
end of each six year period, and without compe- 
tition. Provision is made for legislation to take 
care of the matter of retirement. 


The amendment includes one novel provision: 
if a judge in office when the new system is 
adopted is not appointed at the end of his term, 
he shall be permitted to run against the person 
appointed to succeed him, and, if successful, he 
assumes the status of an appointed judge. 


Rule-Making Authority Established in South Dakota 


The State Bar of South Dakota has recently 
proved the power which lies in integration by 
rallying for a much needed revision of the state’s 
codes. The legislature passed an-act which should 
attract attention throughout the country, and 
also appropriated the sum of $50,000. 

This act appears to embody original policy. 
It not only authorizes the supreme court to ap- 
point the members of the code commission (not 
more than three), but it goes further in provid- 
ing that the court shall supervise and direct the 
_commission. The more significant feature how- 
ever lies in recognition of the complete rule- 
making authority as a judicial function. The 
revision extends to all substantive and procedural 
law and the act provides that the substantive 
law “shall become effective when enacted by the 
legislature; and the said rules of practice and 
procedure and of admission to and disbarment 
from the practice of law shall become effective 
when promulgated by the supreme court.” 

On the authority of a member of the judicial 


council, as well as by the intent indicated by the 
language of the statute, it may be accepted that 
this is not a delegation of rule-making authority, 
but rather, a recognition that procedure is a 
matter exclusively of the judicial department. 

By the voluntary work of many members the 
State Bar is preparing to give extensive assist- 
ance to the code commission. It is realized that 
the appropriation, though liberal at a time of 
public deficits, is not sufficient for a job as am- 
bitious as that undertaken. The judicial council 
has tendered its services, without pay, to revise 
the substantive law relating to judicature and 
also the procedural rules in their entirety. This 
council has in its annual reports strongly en- 
dorsed procedural principles calculated to sim- 
plify civil procedure and make it more effective 
as well as more economical in time and costs. 

South Dakota here evidences a_ situation 
wherein bench and bar and legislature have 
reached a formal accord in respect to the divi- 
sion of responsibility for the law and for its 
statement in the best possible form. 


Legalizing Industrial Self-Rule 


By BENJAMIN A. JAviTs 


The question has been raised in various quar- 
ters as to the legal “rights” of business, which it 
is claimed have been jeopardized by the “intru- 
sion” of government into economic affairs. Gov- 
ernment, however, has been more or less forced 
into the management of industry by the lack of 
industrial organization adequate to take charge 
of industrial problems. Such industrial organiza- 
tion is needed if government and industry are to 
assume their rightful places in the social-eco- 
nomic picture. 

To get at the root of the problem and to check 
the recent tendency of political government to 
substitute the rule of men for the rule of law, 
it is necessary to provide self-government for in- 
dustry, by the approval of its contracts in the 
courts of the United States and the forty-eight 


states. The way would thus be made clear for 
the establishment of a “Commonwealth of In- 
dustry,” along the lines laid down in the author’s 
book of the same name, which would in effect 
create a “sovereignty” in industry. “Industry” 
is used here to include all branches of the eco- 
nomic process. 

There is an undeniable legal basis for such a 
procedure in the supreme court decisions relating 
to the anti-trust laws, particularly in such cases 
as the Standard Oil case in 1911, the New York 
state milk case in 1934, the International Har- 
vester case, the United Shoe Machinery case, 
the maple flooring and cement cases, not to men- 
tion the public utility cases. From a study of 
such decisions it becomes apparent that if in- 
dustry affirms its intention to accept its social 
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responsibilities and obligations, the courts will 
uphold industry’s right to organize and to profit 
by such organization in the public interest. More- 
over, since under section five of the federal trade 
commission act unfair methods of competition 
are declared to be unlawful, a substantial group 
in an industry could receive court approval for 
methods of fair competition so as to give such 
group power to enforce the practice of those 
methods or to punish violators. 

The first step in the organization of industry 
in the public interest would be the drawing up of 
a trade association contract, whose provisions 
would relate, for example, to fair trade practices, 
the protection of labor and the consumer, and the 
setting up of the necessary boards of enforce- 
ment and arbitration. 

One suggested procedure would involve the use 
of the federal declaratory judgment act passed 
June 14, 1934. Under this act it might be pos- 
sible for an industry to draw up such a trade 
association agreement as above described, con- 
tract to put it into effect by a certain day and 
get court approval for it before the specified 
day arrived. The efficacy of the federal de- 
claratory judgment idea is still to be proved in 
practice since there have been virtually no deci- 
sions under the law, but it may offer a flexible 
means of having industry’s acts of self-govern- 
ment approved without prolonged litigation. Un- 
der this act each administrative body in industry 
might become capable of translating promptly 
into terms of law the decision of the majority in 


an industry. We might have a heavier federal 
court calendar but there is no limit to the num- 
ber of special masters whom judges can appoint 
or to the arbitration facilities which industries 
might themselves provide. 

Another alternative plan would be the estab- 
lishment of nine federal industrial courts, which 
would have jurisdiction over a certain section of 
legal-industrial problems. These courts would 
correspond to the nine circuits of the United 
States courts and might have as judges three 
lawyers experienced in industrial management. 
Appeals could be taken from the federal indus- 
trial courts to three appellate courts for industry, 
consisting of three judges for each court. Ap- 
peals from their decisions could be heard by the 
United States supreme court. The president of 
the United States, with the approval of the sen- 
ate, should appoint the judges of the federal in- 
dustrial courts. These industrial courts would 
correspond for industry to the board of tax ap- 
peals or to the special customs courts which now 
hear cases dealing with customs disputes. 

Space permits only the briefest survey of the 
possible machinery for providing self-government 
in industry. The writer is convinced, however, 
that if he has not outlined the exact procedure, 
there is sufficient basis to accomplish the objec- 
tive once industry realizes that it must take steps 
to defend the American system or find itself al- 
most completely regulated by political govern- 
ment. 


Receiverships—Politics—Judicial Efficiency 


It’s rather hard to avoid harping on the need 
of a trial bench for administrative supervision. 
The principle was convincingly demonstrated some 
years ago by the common pleas court sitting in 
Cleveland, which chose an administrative chief 
justice under a statute adopted at the behest of 
the Cleveland Bar Association. This court speed- 
ily became a shining example for all large city 
courts. In time Cincinnati lawyers induced their 
common pleas bench to follow this example, but 
some of the judges rebelled, and succeeded in re- 
voking the option without giving the system even 
a decent trial. The go-as-you-please lack of sys- 
tem was adhered to. 

Then in the spring of 1936 new rules to facili- 
tate the court’s work were adopted, and in No- 
vember the executive committee of the Cincinnati 
Bar Association found it necessary to discuss the 
failure of certain judges to abide by the rules. 
This consideration was postponed until after elec- 


tion. Mr. Joseph O’Meara, Jr., likened the court 
to a wagon “pulled by eight horses, each going 
in a different direction.” It was recognized that 
adoption of the “chief justice plan”, as provided 
by statute, would be a solution. 

One may be pardoned for wondering why all 
the judges of the court of common pleas for Ham- 
ilton county have not earnestly desired to work 
efficiently. Reproach of judges is an unwelcome 
duty for bar association officers. Things have 
to get pretty bad, usually, before the bar as- 
sumes to advise judges as to their duties. 

The explanation may be the same as when the 
efficiency plan was kicked out some years ago. At 
that time it was the handling of receiverships 
which disrupted a promising set-up. One must 
assume that the frank determination of judges 
to manage a share of receivership suits does not 
derive from opportunity for personal enrichment. 
It must be the opportunity for political perqui- 
sites. And it must be assumed that judges re- 
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lieved of political hazards would not be concerned 
with the distribution of plums. 

But unfortunately the history of bankruptcy 
and receivership cases in our federal district 
courts does not fully confirm this opinion. The 
explanation obviously is that administrative con- 
trol of dockets is also necessary. That the fed- 
eral courts are on the way to administrative su- 
pervision was made quite clear by the statement 


of last May by Chief Justice Hughes. We should 
hope that the Cincinnati court is on the way to 
both kinds of protection—security of tenure and 
responsible supervision. The latter is on the 
shelf ready for them to take when they choose. 
A local bar of sufficient idealism and cohesion 
could compel this step. And having done so it 
would have less need for bewailing the criticism 
of both bench and bar. 


Use of Pea Tem. Judges to Clear Dockets 


There is really no sufficient excuse for delay of 
justice. We have the precedent set by the Okla- 
homa supreme court when it utilized thirty-five 
district judges and one hundred and fifty prac- 
titioners as commissioners, after many years of 
futile efforts to clear the docket. The Massachu- 
setts auditor plan for the trial of tort actions out 
of court is another striking instance of using 
available talent. In both of these cases the op- 
portunity existed for years before the innovations 
were tried. 

In a number of states local dockets are be- 
ing cleared by the assignment of trial judges. It 
is true that we have more litigation per thousand 
population than most countries, but we have also 
far more judges. In some states, and especially 
in Michigan, there is a great need for redistrict- 
ing the state so that the trial load will be more 
nearly equal in all circuits. 

It may be remembered that in 1935 the Los 
Angeles county superior court, after adopting the 
Cleveland assignment plan, _ reached trials 
promptly after cases were matured. After the 
recent general election a slump was apparent, 
and Presiding Judge Bowron took counsel with 
lawyers and decided to draft practitioners to 
serve as judges by stipulation. The bar preferred 
this method to continuances. 

The use of pro tem judges appears to be ac- 
ceptable now in various jurisdictions. In a ques- 
tionnaire submitted by the Missouri judicial 
council this question was included: 

“Do you favor conferring upon the supreme 
court authority to appoint a special judge or 
judges of a circuit court, a court of appeals or 
the supreme court, from time to time, for the 
relief of the docket of the particular court?” The 
affirmative vote was 703 and the negative, 272. 
We understand by appointment of a ‘special 
judge,’ that a practitioner is meant. This, be- 
cause a later query was worded thus: 

“Do you favor giving the supreme court 
power to assign judges of the supreme, appellate 
and circuit courts to sit temporarily as judges 


of any of said courts to which they were not 
selected?” The favorable vote on this proposal 
stood 685 against 291. 

This expression by Missouri lawyers, unaf- 
fected by any argument, is notable in view of the 
fact that great opposition developed to the judi- 
ciary article submitted to a vote in 1923, and 
especially on the ground that it permitted the 
supreme court to augment its capacity by drawing 
temporarily on the trial bench and the appellate 
courts. But for this blind opposition Missouri 
would have acquired outright a practically per- 
fect judicial organization, and would not now be 
mulling over ways to overcome delay. 


Essential Aims of Legal Practice 


Addressing the Canadian Bar Association at its 
convention held in 1927 an honored guest con- 
cluded his address with words which have a 
force and applicability not limited to one nation 
or one time. The speaker was Baron Hewart of 
Bury, Lord Chief Justice of England. 

“The profession of the law is not indeed 
spoken of with equal and unvarying enthusiasm 
in all quarters and on all occasions. But you 
and I who are devoted to it—who have chosen it 
because we love it—know that, in all essential re- 
spects, it is the precise opposite of that which its 
acrimonious critics represent. Its business is not 
to foment quarrels, but to compose them; not 
to create differences, but to prevent them; not 
to entangle human affairs in ambiguities, but with 
clearness of vision and exactness of phrase to 
provide beforehand for certainty; not to frustrate 
intention, but loyally and wisely to give effect to 
it; and above all, whether the transaction be 
great or small, whether its immediate effect may 
extend to few or many to apply to it with calm- 
ness, steadiness, vigilance, and fearless impartial- 
ity, the healing principles of justice and free- 
dom.” 
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The Idealistic and Spiritual Side of the Profession 


In his president’s address at the winter meeting 
of the Ohio State Bar Association Mr. George R. 
Murray presented a situation of vast significance 
to both bar and public in four short sentences. 

“In the development of modern society with 
its vast corporate structure the lawyer has lost 
a measure of his independence of thought and 
action. In our complex business relations lawyers 
feel they are not free to choose their own side of 
a controversy. From economic necessity a law- 
yer’s clientele is sometimes permitted to influence 
him in his choice. This loss of independence has 
taken its toll on the idealistic and spiritual side 
of the profession.” 

Virtually all important transactions are now be- 
tween corporations, and nearly all desirable cli- 
ents are incorporated. Forty years ago there were 
few lawyers who did not have a wide range of 
clients, mostly individuals. The larger corpora- 
tions tend to monopolize the time and work of 
individual lawyers, and many become specialists 
in response to the demand. The profession tends 
therefore to become incidental to corporate busi- 
ness, the individual lawyer or firm of lawyers to 
become the employes of one or more corpora- 
tions. 

Even if it could do any good to lament this 
situation, the fact remains that business is sens- 
ible and efficient in taking counsel frequently, and 
often hourly. And we need to remember that not 
all corporations are affluent. They have their 


solvency problems just as the typical business 
man of a past generation. And not all corpora- 
tions regard their interests as opposed to public 
interests. The trend is in the opposite direction. 
Taking Samuel Insull as the type of imperialis- 
tic business man it is noteworthy that his empire 
was built up on the dogma that the public must 
be served efficiently and courteously. 

The fact remains, however, that “economic ne- 
cessity” does tend to influence the lawyer in his 
choice. Many lawyers rarely see the inside of a 
courtroom presided over by a mere trial judge. 
Their attachment to the judicial department 
tends to diminish. Their clients can more profit 
from tortuous and delayed litigation than suffer 
from it. 

The fundamental answer to the situation is that 
trial lawyers should ,organize, and eventually 
monopolize for their organization, the presenta- 
tion of causes to the court. That is the final and 
sufficient means for the bench to acquire its 
Iproper standing. 

Since nobody can say whether this will come 
to pass, the present need is for strengthening bar 
organizations which are all inclusive, as we are 
doing notably at this stage. And such encour- 
agement as there is comes from the fact that the 
strong professional organizations are selecting for 
leadership the lawyers who exemplify the “ideal- 
istic and spiritual side of the profession,” well 
illustrated in the person of the president of the 
Ohio State Bar Association. 


News and Comment in Brief 


Seven Lawyers Enough for Successful Bar 
Association 

“No bar associations have as great opportunity 
for community leadership as do those in the small 
cities, though there be no more than ten or fif- 
teen lawyers,’ was said by R. Allan Stephens, 
secretary of the Illinois State Bar Association 
recently when on a missionary tour in Michigan. 
But before he reached this point he told of a 
renaissance of professional spirit in an Illinois 
town where there were but seven lawyers, and 
meetings had been held only for memorial pur- 
poses. 


“A few years ago, the members of that bar 
were a snarling, quarrelling bunch who seemed to 
spend most of their time trying to think up mean 
things about the other fellow. A young lawyer 
came to town who was just out of law school 
where he had heard a lecture on bar organization. 
He proceeded to get three of the attorneys to- 
gether with him one evening and organized an as- 
sociation. The other three lawyers refused to at- 
tend. The little association struggled along for a 
year or so meeting only intermittently, when one 
of them suggested that they have a dinner and 
invite their wives to attend. The ladies showed 
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up and one woman, with much common sense, 
made the suggestion that she was as much inter- 
ested in the success of her husband in his pro- 
fession as anyone and she didn’t see why the 
wives were not permitted to attend all meetings. 
The proposition was accepted and in a conversa- 
tion with the president of that association not 
long ago, he told me that during the past year 
they had had one hundred per cent attendance of 
every member and his lady at the meetings, that 
the discussions had covered not only problems of 
practice, of fees, and other purely legal subjects, 
but matters of public interest in their community, 
until today that bar association is considered the 
artistocratic organization of that county. One of 
my friends delivered the Constitutional Day ad- 
dress to them the other evening. It was pre- 
ceded by a dinner which adjourned to their larg- 
est church auditorium which was packed with 
people for miles around as guests of the county 
bar association and their ladies.” 


Politics ‘in Chicago Courts 


The Chicago Bar Association has a very active 
committee which endeavors to hold officials, and 
especially the sheriff and court bailiffs, to legal 
fees and prompt service, but it is no easy matter. 
Of the thousand or less such office holders and 
subordinates, every one is steeped in politics, 
and the rating of a lawyer’s political influence is 
a fine art. Individually the practitioners are 
helpless, and are even driven perforce to give 
tips at times. Others do it without hesitation. 
But through the association considerable relief 
can be had, because political bosses, in picking 
out candidates, can be made to realize that the 
profession at times holds the balance of power. 

It would seem that an occasional grand jury 
inquest would aid, and the support of newspapers 
also. In this connection the Editor recalls the 
time when Anton Cermak, bailiff of the municipal 
court, was charged with malfeasance in a judges’ 
meeting and a court order was made which re- 
sulted in an open hearing presided over by three 
judges for a number of days. Everybody who 
wished to complain of delayed service by Cer- 
mak’s four hundred process servers was put on 
the witness stand. Cermak welcomed this in- 
vestigation, and came through clean. Later, 
when he was elected to the office of mayor, the 
people of Chicago could say that they had a 
mayor judicially found to be honest. 

But the committee’s charges reach higher. In 
the Chicago Bar Record for June Chairman 
Charles E. Lewis includes this significant state- 


ment: “Political influence affecting the conduct 
of certain judges has put the non-political average 
lawyer at a serious disadvantage in handling liti- 
gated matters. When effective at all, the in- 
fluence usually extends, not merely to receiver- 
ship spoils and incidental favors but to decisions 
affecting the merits in all types of cases. Here, 
again, opposition is ineffective unless organized.” 


Tried and Convicted of Tuberculosis 


“T have often amused myself by trying to im- 
agine what medical practice would be like if 
it had to be carried on in the manner of court 
trials. A man’s organism has “misbehaved” and 
he is taken to a hospital-court to be tried, say 
for tuberculosis. There are lawyers on each side 
determined to win the case at any cost. More 
than likely there is a prosecuting attorney who 
has his weather-eye on the possible influence of 
the trial’s outcome on his political aspirations. 
There is a jury of the average mental age of 
about 14 years, selected for ignorance and sworn 
to have no opinions. Witnesses are marshalled 
representing all grades of honesty and all grades 
of ability to report accurately on tubercular 
symptoms. If experts have been employed one 
of them may be a high-grade specialist with the 
finest training, his opponent a chiropractor. How- 
ever, by the time the cross-examining lawyers 
have finished with them it would be hard to tell 
one of these experts from the other. The med- 
ical specialist will be heckled and his testi- 
mony ridiculed. The scientific methods which 
he has used, such as the stethoscope, bacteriolog- 
ical tests, and X-ray pictures, will be damned 
as new-fangled and unreliable in comparison with 
the good old-fashioned method of chest-thumping 
which our grandfathers relied upon. The trial 
in court will be paralleled by a trial in the news- 
papers, with meddling reporters, photographers, 
and sensational tabloids. 

“If the verdict is guilty the treatment will, 
within limits, be prescribed by law—law that is 
a crystallization of opinion fifty, a hundred, or 
a thousand years old. No matter if there are 
new forms of treatment known to be capable of 
curing ninety-five per cent of cases. Perhaps the 
type of sentence will be determined by some 
arbitrary distinction analogous to the legal dis- 
tinction between a misdemeanor and a felony. 
For example, if the patient has had no hem- 
orrhage, his case might be classified as a mis- 
demeanor; if a hemorrhage has occurred, as a 
felony. But the nature of the sentence is un- 
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important, for the court will have no interest 
anyway in the outcome. The “convict” will be 
sent to a hospital-prison for a stated term. He 
will be housed with adolescents susceptible to the 
disease and allowed to scatter his germs in 
every direction. His condition will not be treated 
or even studied. At the end of his term, if he 
is still alive, he will be turned loose without 
health, without money, and without a job, and 
the public will concern itself no more about 
him until he has been haled into court on an- 
other charge. 

“Is this picture unfair? I do not think so. 
It would only be unfair if we were to blame the 
situation entirely upon the practicing lawyer.” 

The preceding paragraphs are part of a valu- 
able consideration of “Psychology and the Law,” 
an address by Prof. Lewis M. Terman of Stan- 
ford University, delivered at a meeting of the 
Los Angeles Bar Association, and published in 
Commercial Law Journal for December, 1935. 


A Notable Failure of Justice 


The fact that the Bar Association of St. Louis 
raised the sum of $3,000 and turned it over to 
the Missouri supreme court, to make up a deficit 
in the operation of the State Bar and judicial 
council, appeared to deserve notice as significant 
of bar approval of the organization set up and 
directed by the high court. An attempt to do 
this in the February number of this Journal 
was a fluke, owing to defective information. An 
attempt to give credit to the right bar associa- 
tion in the April number failed through sheer 
diabolism. The Editor salutes the Bar Associa- 
tion of St. Louis, and humbly apologizes. 


THE OHIO BAR ASSOCIATION’S CAM- 
PAIGN for reform in judicial selection is in full 
swing, with committees at work to secure 300,- 
000 names on petitions to get the proposed con- 
stitutional amendment on the ballots in the fall 
election. There have been few instances in the 
history of any state when a bar association has 
tackled so big a job, or one of such great public 
significance. This method appears to be the 
correct one for such a purpose. A resolution in 
legislature subjects the proponents to a fight in 
a narrow gorge, where a host may be blocked 
by a handful. It also brings out much misrep- 
resentation as to the proposal and its purposes. 


A campaign for signatures, on the other hand, 
has a stimulating effect. There must be from 
the beginning an enlistment of civic lay bodies 
and individual laymen and the press. Probably 
the ideal way would be to have a league of civic 
bodies head the movement. Opposition is likely 
to come more from the bar than otherwise and 
it should be better to create a citizen movement 
with the bar doing what it may by way of sup- 
port. 


JUNIOR BAR GROUPS ARE WILLING, ap- 
parently, to do anything and everything to build 
up bar prestige. In Ohio they are getting new 
members of the State Association with a twenty- 
five percent commission on the first year’s dues, 
payable as a credit on their own dues. The 
younger lawyers appear better to realize the 
value of professional organization, and ways to 
utilize this value, than many of the older men. 
In the lowest part of the depression the Illinois 
State Association obtained an unprecedented 
growth through employment on commission of a 
lawyer as solicitor of membership. The princi- 
ple was that the Association could hold its new 
members by services rendered so that the com- 
mission could be averaged over a period of sev- 
eral years. The plan has worked. 


PRESIDENT STANLEY L. ORR, of the 
Cleveland Bar Association, was authorized to act 
with the law faculty of Western Reserve Univer- 
sity in organizing a student bar association, the 
members of which “will be permitted to take part 
in committee work of the Cleveland Bar. At 
Duke University law students have had such an 
organization for a number of years, and their 
publication shows that they deal with important 
problems, and gain information certain to in- 
crease their effectiveness in the work of the bar, 
when they become practitioners. 


THE ILLINOIS BAR ASSOCIATION pion- 
eered twenty years ago in adopting mail voting 
for the election of officers. This system was 
proposed in the earliest bar integration acts, and 
is now the commonest method in such bars. 
There seems to be no good reason why it should 
not be adopted by voluntary associations, which 
could thus escape the charge of being clique 
controlled. It has worked perfectly in Illinois. 
There has never been danger that the offices 
would be captured by members not able and 
loyal. The fact is that the Illinois Association 
has been managed by exceptionally able execu- 
tives. 
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THE LOS ANGELES BAR ASSOCIATION, 
after careful study, has adopted the Illinois plan 
of offering experienced lawyer service. Registra- 
tion has started under thirty-nine subject head- 
ings. The fee is but one dollar for one subject, 
and half that for each additional, payable by 
the person whose name is registered. Applicants 
for service will be given the names of three 
experts in any desired field and the drawings will 
be in rotation. Only individual lawyers may be 
registered, and they must have had at least five 
years of practice. This simple means for utilizing 
expertness should be extended widely, and be 
widely used. Of course the expert is to be paid 
for his counsel, on an hourly basis. He can 
earn a good fee and save much time for the 
lawyer whom he assists in a special field. 


JUDICIAL ELECTIONEERING has _ been 
subjected by the Cleveland Bar Association to 
statistical research. Nine common pleas judges 
were on the firing line last fall, and notwith- 
standing a statutory limitation om campaign ex- 
penditures, and strong support by the associa- 
tion, the incumbents felt their competition so 
keenly that the old game of meetings, speeches, 
dances, clambakes and card parties cut into work- 
ing hours. In three months of the preceding year 
there were 302 jury trials, but on campaign year 
the record was 101; non-jury trials fell off from 
592 to 483. 


THE ALAMEDA COUNTY BAR ASSOCI- 
ATION, Calif., has received through Chairman 
H. Raymond Hall, a committee report recom- 
mending adoption of the key number system for 


jury selection, and by a court rule. This system 
was first instituted in Cleveland and is working 
well in Detroit and Los Angeles. The voters’ 
registration list serves best as a source, not only 
because it is the largest citizens’ list, but also 
because it affords information as to age, resi- 
dence and citizenship. If a certain percentage 
of the list is selected there remains only elimi- 
nation of undesirables, with plenty of good ma- 
terial available. The recommendation is that 
jury service be for two weeks, and not more 
than once in ten years. Application by rule of 
court seems very sensible. Since California liti- 
gants pay all jury fees they should expect the 
best material. 


CHARACTER INVESTIGATION of appli- 
cants for bar admission appears to have served 
well in the states where first introduced, and 
the plan is spreading, but much too slowly. 
That learning derives mostly from experience is 
illustrated in the conviction finally that there 
should be a registration and character inquiry 
before a student begins the study of law, as well 
as investigation before the bar examination. In 
Ohio the supreme court on April 27 received rec- 
ommendations from its committee for a more 
thorough system. In a considerable number of 
states lawyers seeking admission in other states 
are now required to deposit a considerable sum to 
be paid to the national conference of bar exam- 
iners to defray cost of investigation by the ex- 
amining board in the state of original admission. 
It can be said for this plan that it plugs holes 
which have caused scandal for generations and 
at the same time affords needed revenue for the 
conference. 


Membership Directory—Am. Judicature Society 


The following members have been received between April 1 and May 15: 


Arizona 
Orme Lewis, Phoenix 

alifornia 
Oda Faulconer, Los Angeles 
Paul J. McCormick, Los Angeles 
Tanrence B. Martin, Los Angeles 
William C. Mathes, Los Angeles 
Minor Moore, Los Angeles 

District of Columbia 

James Craig Peacock, Washington 

Illinois 
Andrew J. Dallstream, Chicago 
Tappan Gregory, Chicago 
Cairo A. Trimble, Princeton 


Kansas 

Austin M. Cowan, Wichita 
tucky 
King Swope, Lexington 


Louisiana 
Benjamin B. Taylor, Baton Rouge 
Maryland 
Carlyle Barton, Baltimore 
Clarence K. Bowie, Baltimore 
Frederick W. Brune, Baltimore 
Walter L. Clark, Baltimore 


Michigan 
Leland S. Bisbee, Jackson 
Ralph E. Gault, int 
Harry C. Howard, Kalamazoo 
Edgar H. Johnson, Grand Rapids 
Mark Norris, Grand Rapids 
Missouri 
John T. Barker, Kansas City 
New J 
Joseph F. Autenrieth, Newark 
G. Arthur Bolte, Atlantic City 
George B. Bailey, Newark 
Edwin C. Caffrey, Hackensack 
Thomas B. Davidson, Jersey City 
Howard S. Dodd, Montclair 
Chester W. Fairlie, Newark 
W. Reading Gebhardt, Clinton 
Eugene F. Hoffmann, Newark 
David M. Klausner, Jersey City 
Edward Knight, Freehold 
arney Larkey, Newark 
Aaron Lasser, Newark 
Edward A. Markley. Jersey City 
Alfred L. Padula, Newark 
C. Claude Palmer, Moorestown 


Theodore D. Parsons, Ret Bank 


New Yor 

— J. Baker, N. Y. C. 
rving Ben Cooper, N. 

Hampton D. ag N. 
Edwin A. Falk, N. Y. 
Walter H. Pollack, N. 
Richard B. Jr. 


Allan G. Aigler, Bellevue 
Fletcher R. Andrews, Cleveland Hts. 
John A. Cline, Cleveland 
King E. Fauver, Elyria 
James R. Garfield, Cleveland 
George L. Glitsch, Lorain 
Silas A. Harris, Columbus 
Atlee Pomerene, Cleveland 
Francis Seiberling, Akron 
Melville W. Vickery. Cleveland 
Pennsylvania 
Horace F. Baker, antag 
Reginald S. Hemingway, Bloomsburg 
W. W. Montgomery, Phil. 
Patrick D. Reinhart, aynesburg 
West Virginia 
Harriet L. French, Bluefield 
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The Work of the Lawyer 


is now, to a greater extent than ever 
before, thrown into the field 
of Federal Law 


The extraordinary legislation of the past year, together 
with the Executive Orders issued to give it effect, and the 
regulations laid down by the various administrative agen- 
cies charged with their execution, all present a myriad of 
questions and problems, as to which clients must be ad- 
vised and action taken to further or protect their interests. 


To Prepare Yourself for This Work You Should 
Have Access to 


The Decisions of the Federal Courts 


The Supreme Court Reporter 
The Federal Reporter 
The Federal Supplement 


The Statutes of the United States 


United States Code Annotated 
“The Annotated Edition of the Nation's Laws” 


Hughes Federal Practice 


The outstanding treatise on Practice, Jurisdiction and Procedure in the 
Federal Courts, with approved Forms for all occasions. 


Now Is the Time to Prepare 
Write for Full Particulars 


West Publishing Company St. Paul, Minn. 


